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Abstract:

The institution of “patria potestas” (parental authority) has been naturalized as an inalienable right of parents to control the lives of their children until they reach the age of majority.

However, the appearance of the Convention on the Rights of the Child in the field of law has forced us to redefine parent-child relationships. 

The concept of the child as a subject of law compel us to progressively evaluate the autonomous exercise of rights by children themselves, while proportionally reducing interference by the parents. We must also analyze under what conditions and with what scope parents may undertake to represent their children for certain purposes.

In this paper, we try to show the tensions and compatibilities between parental authority and the concept of the child as a subject, seeking to provide tools for proper harmonization in accordance with the provisions of the CRC, as well as laying the foundations for a reformulation of the everyday practices of children's lives.

Keywords: FAMILY LAW – CHILDREN'S RIGHTS

XIX PAN-AMERICAN CHILD CONGRESS

EVOLUTION OF THE CHILD’S RELATIONSHIP WITH THE FAMILY

PARENTAL RESPONSIBILITY AND THE CONCEPT OF THE CHILD 

AS A SUBJECT OF LAW: 

TENSIONS AND COMPATIBILITIES

AUTHOR: GABRIELA PAULA MAGISTRIS

Address: Av. Rivadavia 4423, PB 5, Buenos Aires, Argentina, Postal Code 1205, 

Tel: (0054) 11 4983-5819, email: gabrielamagistris@hotmail.com.

INTRODUCTION – OUTLINE OF THE ISSUE

In this paper, we examine the legal nature of parental authority (patria potestas) and its points of tension and compatibility with the concept of the child as a subject of law and the child's possibilities for self-determination.

In the first section, we address the concept of the child as a subject of law and its local and international implications.

In the second section, we analyze the institution of parental authority, with a brief historical overview followed by an examination of its current meaning and a proposal for its redefinition.

In the third section, we look at the concept of progressive autonomy and its impact on the institution of parental authority.

Finally, we study children’s possibilities for holding and autonomously exercising rights.   

OBJECTIVES

To encourage reflection on the concept of parental authority and parent-child relations within the framework of the concept of children as subjects of law.

METHODOLOGY 

Bibliographic outline. 

Critical reflection on the Convention on the Rights of the Child.  
PROPOSAL

1. THE CHILD AS A SUBJECT OF LAW 
From a psychoanalytical standpoint, subjects are individuals who construct their subjectivity based on their own desires. 

Subjects of law are individuals who, based on knowledge and understanding of the laws regulating their behavior, are able to act in consequence and thus be responsible for their own actions (Feierstein and Lora 2001).

I argue that we should reformulate this definition in light of the constitutional, democratic and social Rule of Law to which we currently aspire. In this context, the law is viewed as a practice that configures subjectivity, as recognition of individuals’ rights and their exercise of these rights is what gives them dignity, as it allows them to identify themselves as such and, at the same time, develop their personalities. 

Being a subject of law means that all persons have the possibility of full participation at all levels of social life, free from discrimination or exclusion, which necessarily leads to the establishment of ties based on equality and the reconstruction of a collective practice (Wasserman 2001, p. 62).

On the specific subject of children, until the entry into force of the Convention on the Rights of the Child (CRC), young persons were not subjects of law, but rather the mere objects of their parents and the state, within the doctrine of the irregular situation. 

The adoption of the CRC in 1990 brought about a paradigm shift, moving from the doctrine of the irregular situation to the doctrine of integral protection (Beloff, Mary 1999, p. 9 et seq).

No longer are children accorded the status of incapable persons, for whom not all fundamental rights are recognized for a certain period of time. Giving children the status of incapacity meant viewing them as having imperfect, incomplete personalities, thereby justifying the non-consideration of their rights (Aláez Corral 2003). This was the principal basis on which to legitimize the absolute, discretionary power exercised over the youngest individuals. Throughout history, incapacity (not just in the case of children, but also in other cases such as that of women) has served only to violate the most fundamental rights of persons under the pretext of protecting them. As argued by García Méndez, children’s incapacity is, at best, merely temporary and relative (only for a certain period of time and with relation to certain specific powers) (Cf. García Méndez 2001, p. 97). 

Leaving behind the view of children as immature, incomplete persons in the process of development, who are lacking and who are sometimes even dangerous, the doctrine of integral protection considers children as subjects who hold certain fundamental rights and powers inherent to their condition as human beings, in addition to specific rights derived from their condition as children.

The CRC contains several provisions outlining a system in which children are viewed as subjects of law, regarding “recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family” (Preamble to the CRC), as well as regarding their roles as citizens in the social structure established by the Convention itself. 

A subject is not the product of development, although use may change over time. In other words, age does not mean a person has more or fewer human rights; rather, children must be considered full subjects of law. Getting past the idea of incapacity, it should be clearly and explicitly established that children, as full and capable beings, always judge reality in a way that is subjective and which comes from their own particular way of relating to themselves and their surroundings, in a manner that is appropriate and consistent with the life stage they are in. Childhood is not a phase defined only by the wishes of adults (particularly parents), but rather the children’s interests, limited by their own realities as children and persons (Contreras Largo 1998). Children should not be seen only as aspiring adults, but as persons with their own identity and needs (Cillero Bruñol 1997). 

Holding and exercising human rights are essential (although not sufficient on their own) requirements for the concept and rules of democracy to be extended to children, provided that this coverage includes their full participation as active subjects in democratic relations (Cf. Baratta 1999).

2. PARENTAL AUTHORITY: POINTS OF AGREEMENT AND TENSION WITH THE CONCEPT OF THE CHILD AS A SUBJECT OF LAW 

The CRC posits the family as the fundamental environment for the harmonious development of all its members, particularly children. 

The CRC's definition of the family is very general, including nuclear families, children of parents who are separated, children of single-parent families, children living with their extended families, common-law families, adoptive families, etc. 

Domestic legislations in the countries include a concept applied to family relations termed parental authority (patria potestas). Historically, this institution of Roman law was the power exercised over all the persons comprising the nuclear family. The father (pater) held the power over the life and death of the members of his family (he could sell them, judge them, punish them and even sentence them to death).

This right, which was more akin to an absolute, unlimited power over the members of the family, evolved over time to recognize women’s equality in the exercise of parental authority, and finally arrived at the current criteria, which are explained below.

The institution has undergone major changes in this evolution, in a historical period where the family has begun to disappear as a total institution, recognizing that each member of the family group has subjective rights that must be respected. As explained by Jelin (1996),

From the perspective of individual lives, rather than speaking of “the family,” what remains is a series of family ties, ties between parents and children, ties between siblings, and other ties between more distant relatives. There are certain rights and obligations in these ties, but they are relatively limited. (p. 46)

In this context, and after the CRC's concept of the child as a subject of law, parental authority began to be understood not as a set of powers over an object, but rather a complex of rights and obligations based fundamentally on the need for protection and guidance, to achieve children’s full autonomy. Parents no longer hold unlimited powers over their children, as their responsibility is now aimed at a specific purpose: that of guiding the process in which the child becomes a fully autonomous person. Parents are responsible for performing their functions and respecting human dignity, while also ensuring consistency between the respect they demand for themselves and the respect they show to others (Tenti Fanfani 2000).

Article 5 of the CRC states that parents have rights as regards their children, which derive from their responsibilities.  

As defined in the CRC, parents’ rights are neither universal nor immovable: they are limited and exist only inasmuch as they are necessary for the promotion of children’s rights. Parental authority entails a convergence of the interests of parents and the interests of children, but in no way can it entail the vertical imposition of a life plan or biography (Cf. Gil Domínguez 2001, p. 56).
It is also specifically recognized that the comprehensive upbringing of children includes acknowledging that they become stronger as independent individuals and progressively become entitled to rights to decide on their own health, education and freedom, in accordance with the evolution of their abilities.

The CRC underlines the crucial balance between parental guidance and orientation and the child’s evolving capabilities. Traditionally, it was argued that the rights of parents over their children extended until the children could demonstrate their ability to exercise their rights. But article 5, specifying the obligation to act in a manner that is “consistent with the evolving capacities of the child," suggests that this old presumption should be changed: 

Parents should exercise their power of directing the child’s actions only when the child is not sufficiently competent to fully understand the consequences of his or her actions, when a failure to intervene could place the child at risk or cause harm, or when the child is interfering with the rights of others. (Children’s Rights Office, 1997)
The ideas put forth by Doltó (1991) prompt us to rethink the concept: 

Why does it seem subversive to say that parents have no rights over their children? They have only rights until the age of majority. Why does it seem subversive to say that all adults should accept all human beings right from birth, just as they themselves would like to be accepted? All children – future men and women – are already the spiritual foundation and life force of the family and social group in charge of their care. Adults refuse to acknowledge this force, this hope for renewal of life that children represent; those who remind them of this are subversive.
In order to arrive at a partial conclusion on this topic, we should begin by denaturalizing the concept of parental authority. Several questions emerge, along the same lines as Doltó: Can certain persons have rights over other persons if we believe that both deserve to be considered as full subjects? Do biological ties allow for the existence of these “rights”? Does this occur with adults? Or is the subjectivity of children less important than that of their parents?

I wonder if resistance to the acceptance of this position could be found in the all-encompassing power to which those who exercise this “right” have always clung. Is it not true that this institution, viewed as a right, has been the cornerstone for legitimization of abusive, discretionary, arbitrary treatment of children throughout history? Are the limits being imposed on this right-duty sufficient, or should a different kind of relationship be sought?

It has been suggested that the term "patria potestas" should be replaced by "parental responsibility," which to my mind is more appropriate, as it emphasizes the parents’ obligation to protect their children. In comparative law, there is legislation that has echoed this criticism and has changed the term “patria potestas” to “parental responsibility” or "parental authority" (Family Code of Venezuela, Law 5476, 5-Aug-74; Child and Adolescent Code of Bolivia, Law 2.026, 14-Oct-99; Family Code of Bolivia, Law 996, 4-Apr-88; Family Code of Panama; Family Code of the Philippines, 6-Jul-87).

This new concept should incorporate the specific purpose of the institution, which is for children to develop so that they may attain autonomy in accordance with their best interests, taking their views into consideration (Grosman 1998, pp. 68-70). In other words, this means harmonizing parents’ obligations with articles 3 and 12 of the CRC.

This is not purely a question of terminology, replacing one term with another. Rather, it is a question of defining the purpose of this institution and whether it corresponds to a right.

This does not mean denying parents the respect that their children must show them (as they must show to any other person); rather, it means leaving behind the idea that this respect should be the result of an imposition – with the authority figure that this “right” entails – because respect can only be attained through consensus, which comes from dialogue between two subjects with equal rights.

Following the ideas outlined above, harmonizing the concept of parental responsibility with the idea of the child as a subject of law means at least three things:

1. That parents have the duty to raise their children, and the exercise of this purpose must be the basis for exchange (and not subordination), where the views and interests of the child are taken into account, and the child is not seen as an object that can be molded by his or her parents (aimed at achieving the autonomy of the subject as a being who is different from his or her parents).

2. The child must participate in the process of his or her upbringing in accordance with his or her age.

3. The family must promote spaces for the child to be autonomous, increasing the child's responsibilities as he or she grows (Grosman 1996, pp. 84-85).

3. THE ISSUE OF PROGRESSIVE AUTONOMY: CONSEQUENCES OF THE INSTITUTION OF PARENTAL AUTHORITY 

There is something of a clash between parental authority and children’s right to hold and exercise their inherent fundamental rights. 

This tension could be reduced if parental guidance were directed at attaining the child’s autonomy and if the child were given genuine participation in his or her process of development, “in a manner consistent with the evolving capacities of the child” (art. 5 of the CRC). This has been called the “principle of progressive autonomy.” 
Several prominent studies of evolutionary psychology have shown that, while children are under the age of majority, their psychology evolves in a process of constant self-affirmation and self-determination of personality, and with this, autonomous will (Piaget 1981).

It is believed that, even though they have not reached adult age, children have their own needs and a certain autonomy that should be fostered.

What does it mean when we say that a young person enjoys “progressive autonomy”?
It is not a progressive exercise of rights (one cannot progressively exercise the right to life, for example), but rather a progressive process of autonomization in the exercise of rights, in accordance with the child’s current stage in life.

The rights enshrined in the CRC, like the needs of a person, are exercised according to the individual’s phase of development. Children are a totality, like their rights and needs, and this totality is complete in accordance with their stage in life. There is no doubt that there are differences between the needs and subjectivity of children, adolescents and adults, but these are not progressive – just different. 

This gradual evolution of young people, making them more and more autonomous, also involves the loss of certain powers that parents previously held over their children. The greater the child’s sphere of self-determination, the lesser the possibility for interference by his or her parents.

In general, there tends to be serious resistance to the possibility that children could acquire autonomy and independence from their parents. This is seen in the everyday practices of those who exercise parental authority as well as those who, exercising power granted by the state, have the mission of safeguarding children’s rights, basing their actions on the idea that every child needs protection. This justification, based on child protection, has established a system that is unfamiliar with young people as subjects of law and protagonists in their own lives – an issue that has been widely reported by those who analyzed the pernicious effects of the system that was in place prior to the adoption of the CRC. Thus, it has been said that protecting does not mean just taking away responsibilities and rights, because restricting the capability of deciding or being competent has a negative effect on individuals as a whole, including their physical health, and not just the legal sphere (Baldarenas, 1997). Similarly, Grosman (1993) tells us that:

The basic belief that minors are incapable, fragile and unaware, and thus must be protected from themselves or from the acts or others, often leads to abusive limitations in the family. 

Slowly, domestic laws in some countries are beginning to include the concept of progressive autonomy. For example, art. 1626.2 of the German Civil Code states that parents, in caregiving, must observe their child’s growing capability and need for independence with respect to conscious, responsible action. In the Netherlands, parental authority over older minors decreases with the development of the minors’ personality and ability to make their own decisions.

Parents must contribute to the development of this progressive autonomy by listening to children to ascertain their needs and represent them as faithfully as possible, and by seeking to ensure that children can be their own spokespersons, making decisions with as much freedom as possible, without trying to replace the children’s will with their own (Cf. Doltó 1992, pp. 223-241).

4. CHILDREN HOLDING AND EXERCISING FUNDAMENTAL RIGHTS 

Children have always (and even today in many respects) been considered incapable persons, defined by what they do not know or what they cannot do.

Considering children as subjects means recognizing that they have certain capabilities – that they can hold and exercise their fundamental rights. 

Children are viewed not as persons who are incapable of acting, but rather as persons whose abilities are limited in order to protect their rights in accordance with the Convention, and not just their person and possessions, as was established previously (Cillero Bruñol 2001, p. 57). 

Children’s ability to act or exercise rights may be carried out through their representatives or in an autonomous fashion, which, depending on the system used, will be used in accordance with a certain age or level of maturity reached, or a combination of both.

When we refer to children’s ability to exercise their fundamental rights, we are not referring to the legal acts included in civil law (although they may coincide); rather, we are referring to the human rights that correspond to children as persons. In my understanding, in the early years of life, children’s rights should be exercised through representatives, but space must always be left for children to exercise their rights autonomously, depending on the right in question and the child's level of maturity. We should not forget that the principle of progressive autonomy means the attainment of the autonomous exercise of rights by young people. This is why, starting at a certain age or level of maturity, the rule is reversed and all of the rights may be exercised autonomously, with the exception of certain ones that must be rigorously determined by domestic law in each country.

We will now see the possibilities for young people to exercise their rights, either through representatives or autonomously.

4.a) Acting through representatives 

A child’s fundamental rights can be exercised through a representative (parents, guardians or caregivers), in the understanding that this representation is based on the protection of the rights of the child being represented, but only if certain requirements are met.

4.a.i. The interests protected by the representative must be the interests of the persons represented 

The actions of this representative must be guided by the concept of the best interests of the child.

In accordance with the system of integral protection ushered in by the CRC, the formulation of this concept has been reversed. Until the adoption of the CRC, it was used for multiple interpretations in accordance with extra-legal interests, which left an opening for wide margins of arbitrariness, legitimizing the idea that the best interests of the child were always defined by persons other than the child concerned, in a way that was completely independent of the child’s will (Cillero Bruñol 1999). With the CRC, the criterion of best interests was given a specific purpose: making children's fundamental rights effective. 

Consequently, the proper application of this principle requires an overall analysis of the rights that are affected and the rights that may be affected by resolution of the authority (Cillero Bruñol 1999, p. 77). 

This is why, in a case where rights are (or at least appear to be) in conflict, the solution chosen must be the one that ensures maximum possible satisfaction of rights and the least restriction on them, considering not only the number of rights affected, but also their relative importance (Cillero Bruñol 1999, p. 83). 

This principle should also be useful for providing objective, specific guidelines for resolving conflicts between children and the adults in charge of their care. Thus, the interests of the child are given greater priority than the presumed interests of the adult (Weinberg 2002, p. 44).

In all cases, the interests of the child that are at stake, translated into one or several rights, must be taken into account and be a major factor for consideration.

4.a.ii. The will that is expressed must be the will that the persons represented would express if they were able to exercise their right for themselves, with due space given to the views of the children in matters concerning them 

This point is very important, because very often we see processes that completely substitute the will of children while using the justification that they are protecting children’s rights. According to the framework of the CRC, this is not possible, since article 12 states that it is vitally important to give children spaces in which to express their views in all matters concerning them, and this expression must be taken into account in related decision-making.

Along these same lines, Piera Aulagnier (1991) argues that, in one of the first stages of infant development, mothers interpret their babies’ messages, and commit acts of violence on meaning. This, called “primary violence,” is necessary, as it is what creates the subject. But taken to excess, without considering the child's real will, this translates into secondary violence, which is not acceptable. It is an abuse of primary violence and restricts the child's capacity for autonomous thought. 

4.b. Autonomous action by young people 

The autonomous exercise of rights is the essential purpose to which parental responsibility should be directed, and this is why it must decrease as children’s sphere of self-determination grows. In other words, there is a proportionally inverse relationship between the child's capability for self-determination and the legitimacy of the intervention measures that can be taken by parents as representatives of their children.

Progressively, comparative legislation and case law have begun to recognize children’s capacity for exercising fundamental rights, especially as regards: the right to choose a religion other than that of their parents (Case: M.C.O.A. Court of Appeals of Valparaíso, transcribed in Justicia y Derechos del Niño, 1999, pp. 119-133), the right to care for their own bodies (in France, for example, physicians are authorized to see child patients in their clinics without the presence of the children's parents, with no age limit, and under the obligation of patient-doctor confidentiality; however, consent is required for certain operations), the right to sexual and reproductive health (here we should cite Gillick [England] and the recent decision by the Supreme Court of the City of Buenos Aires [Argentina]), the inviolability of their private papers, freedom of expression, conscience and association, and the right to education (in the Philippines, the Child and Youth Welfare Act states that children have the right to choose their higher education programs, and their parents may advise them but not decide for them; the situation in Norway is similar [see Children’s Rights Office, 1997]).
We could also add the right to report a threat or violation of children’s rights, the right to legal representation to advise them and faithfully represent their interests, the right to be heard in these proceedings, etc.

5. CONCLUSIONS AND RECOMMENDATIONS 

In this paper, I have explored the legal nature of parental authority, concluding that it is not a right per se, but rather a set of responsibilities assigned to parents to fulfill the needs and rights of the children under their protective care and to attain their full autonomy.

We have also seen how the concept of the child as a subject of law compels us to review our practices and think of children as subjects who hold fundamental rights that may be exercised autonomously. In this context, parents must contribute toward the full development of this autonomy, reducing their interference as their children’s field of self-determination grows. Thus, the rule should be as follows: in the first years of life (defined by domestic legislation), children should exercise their rights through representatives; however, space must always be left for the children to exercise these rights in an autonomous manner, depending on the right in question and their own level of maturity. Then, starting at a certain age or maturity level, this rule should be reversed: children should exercise all of their rights in an autonomous manner, with certain exceptions that must be rigorously established by domestic law in each country.  

In sum, I have sought to develop several guidelines aimed at making effective children’s right to self-determination and independence, within a democratic society that incorporates them as full, capable subjects. 

Bibliography

a) Books and Journals

1. ALÁEZ CORRAL, B. (2003). "Minoría de edad y Derechos Fundamentales". España: Ed. Tecnos. 

2. AULAGNIER, P. (1991): La violencia de la interpretación. Del pictograma al enunciado. Buenos Aires: Amorrortu Editores.

3. BALDARENAS, J. (1997). “¿Son los menores... incapaces?”. Revista Derecho de Familia N° 11. Buenos Aires: Ed. Abeledo-Perrot.

4. BARATTA, A. (1999). "Infancia y democracia", en García Méndez, Emilio y Beloff, Mary (comps.). Infancia, ley y democracia en América Latina. Santa Fé de Bogotá/Buenos Aires: Edit. Temis/Depalma.

5. BASTERRA, M. I. (2002). "En un valioso precedente, la justicia convalida una ordenanza de salud reproductiva". Revista Jurisprudencia Argentina 2002-III-516.

6. BELOFF, M. (1999): "Protección Integral y situación irregular: un modelo para armar y otro para desarmar". Revista Justicia y Derechos del Niño Nro. 1. Santiago de Chile: UNICEF.

7. BIDART CAMPOS, G. (2000). "Patria potestad y autonomía personal de los hijos". Revista La Ley, Buenos Aires, 7/9/2000.

8. BORDA, G. y otros (2001). "La persona humana". Buenos Aires: La Ley, 2001.

9. CARUSO, M. y DUSSEL, I (1996). "Yo, tú, él, ¿quién es el sujeto?" En De Sarmiento a los Simpsons. Cinco conceptos para pensar la educación contemporánea. Buenos Aires: Kapelusz, Colección triángulos Pedagógicos.  

10. CHILDREN´S RIGHTS OFFICE (1997). "Construyendo pequeñas democracias: los alcances de la Convención de las Naciones Unidas sobre los Derechos del Niño como instrumento para el respeto de los derechos civiles del niño en la familia", traducido por Chavenneau de Gore, Silvia y Kolternik, Irene. UNICEF. 

11. CILLERO BRUÑOL, M. (1997). "Infancia, autonomía y derechos – una cuestión de principios". Revista Iinfancia, Boletín del Instituto Interamericano del Niño, Nº 234. Montevideo: IIN. 

12. CILLERO BRUÑOL, M. (1999). "El interés superior del niño en el marco de la Convención Internacional de los Derechos del Niño". Revista Justicia y Derechos del Niño, Número 1. UNICEF.

13. CILLERO BRUÑOL, M. (2001): "De la proclamación a la protección efectiva". Revista Justicia y Derechos del Niño, Número 3. UNICEF.

14. CONSEJO DE DERECHOS DE NIÑAS, NIÑOS Y ADOLESCENTES (2001): “Los derechos de los niños, la familia y el Estado”, Área de Investigación. Buenos Aires: Gobierno de la Ciudad de Buenos Aires.

15. CONTRERAS LARGO, C. (1998): "Hacia un diagnóstico para el ejercicio de la ciudadanía". De la Tutela a la Justicia. Chile: UNICEF.

16. DEMARÍA, V. y FIGUEROA, J. (2002). "Infancia, Mujer y Familia: hacia la construcción de una epistemología del sujeto moderno". Concurso Interamericano de monografías sobre derechos de la Infancia, adolescencia y familia. Organización de los estados Americanos. Instituto Interamericano del Niño. Uruguay: IIN.

17. DOLTÓ, F. (1991). "La causa de los niños". Buenos Aires: Paidós. 

18. DOLTO, F. (1992). "La causa de los adolescentes". Buenos Aires: Editorial Seix Barral. 

19. FEIERSTEIN, N. y LORA, L. (2001). "Perspectiva socio-jurídica del niño como sujeto de derecho". Ponencia presentada en el II Congreso Internacional Derechos y Garantías en el Siglo XXI llevado a cabo en la Facultad de Derecho de la Universidad de Buenos Aires los días 25, 26 y 27 de abril de 2001. Publicado en http://www.aaba.org.ar

20. FERRAJOLI, L. (2001). "Los fundamentos de los derechos fundamentales". Madrid: Ed. Trotta.

21. GARCIA MENDEZ, E. (2001). "La dimensión política de la responsabilidad penal de los adolescentes en América Latina". Revista Justicia y Derechos del Niño Nro. 3. UNICEF.

22. GIL DOMINGUEZ, A. (2001). "Regla de reconocimiento constitucional: Patria Potestad, bioética y salud reproductiva". Revista de Derecho de Familia Número 21. Buenos Aires, Ed. Abeledo Perrot.

23. GOMES DA COSTA, A. (1992). "Del Menor al Ciudadano-Niño y al Ciudadano Adolescente". En García Méndez, E. y Carranza, E.: Del Revés al Derecho. Buenos Aires: Ed. Galerna 

24. GROSMAN, C. (1993). "Significado de la Convención de los Derechos de los Niños en las relaciones de familia, primera y segunda parte". Revista La Ley del 26/5/93. Buenos Aires: La Ley.

25. GROSMAN, C. (1996). "Los Derechos del Niño en la familia, la ley, creencias y realidades" En Wainerman, Catalina (comp.): Vivir en familia. Buenos Aires: Edit. UNICEF/Losada, 2a. edición.

26. GROSMAN, C. y otros (1998). "Los derechos del niño en la familia, Discurso y Realidad". Buenos Aires: Ed. Universidad.

27. HARTMAN, R.: "Reconceptualizing the Rights of Children and Adolescents. Beyond Best Interests: Children, The Constitution, and Fundamental Rights". Duquesne University Law School, publicado en  http://www.Duq.Edu/law/ rh.Html. 

28. JELIN, E. (1996). "Familia: crisis y después ...". En Wainerman, Catalina (comp.): Vivir en familia. Buenos Aires: Edit. UNICEF/Losada, 2a. Edición.

29. PIAGET, J. (1981). "Seis Estudios de Psicología". Buenos Aires: Ed. Sudamericana, Planeta, 11ª Edición.

30. RUIZ, A. (1991). “Aspectos ideológicos del discurso jurídico”. En AAVV: Materiales para una Teoría Crítica del Derecho. Buenos Aires: Abeledo Perrot. 

31. TENTI FANFANI, E. (2000). "Infancia, Derechos y Ciudadanía". Libro de ponencias –Segundas Jornadas Internacionales de Investigación Social sobre la Infancia y Adolescencia, la Convención Internacional de los Derechos del Niño y las Prácticas Sociales. Buenos Aires. Mímeo.

32. UNICEF (2001). "Manual de Aplicación de la Convención sobre los Derechos del Niño". Ginebra: UNICEF.

33. WASSERMAN, T. (2001). "¿Quién sujeta al sujeto? Una reflexión sobre la expresión el niño como sujeto de derecho”. Revista Ensayos y experiencias Nro. 41 “Los derechos del niño, prácticas sociales y educativas”, Buenos Aires: Noveduc. 

34. WEINBERG, I. (2002). "Convención sobre los derechos del niño". Buenos Aires: Ed.Rubinzal – Culzoni.

b) International Instruments/Legislation 
1. Convention on the Rights of the Child  

2. German Civil Code 

3. Argentine Civil Code

4. Spanish Constitution  

5. Spanish Civil Code 

6. Family Code of Venezuela (Law 5476, 5/8/74)

7. Child and Adolescent Code of Bolivia (Law 2.026, 14/10/99)

8. Family Code of Bolivia (Law 996, 4/4/88)

9. Family Code of Panama 

10. Family Code of the Philippines (6/7/87)

c) Case Law
1. Superior Tribunal de Justicia de la Ciudad de Buenos Aires. "Liga de amas de casa, consumidores y usuarios de la República Argentina y otros c. Ciudad de Buenos Aires". Publicado en el Diario Judicial del 11/02/2004, p. 258

2. House of Lords. "Gillick v. West Norfolk and Wisbech Area Health Authority", 17/10/1985, England.

3. Corte Constitucional de Colombia, "N.N. c/ Instituto Colombiano de Bienestar y Familia", Sentencia SU-337/99, publicado en Justicia y Derechos del Niño Nro. 4, UNICEF, 2002.

4. Corte de Apelaciones de Valparaíso, "M.C.O.A.", 26 de julio de 1996, publicado en Justicia y Derechos del Niño Nro.1, UNICEF, 1999.

1
1

