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[. INTRODUCTION

1. In the reports they submit to the Committee on the Rights of the
Child (hereafter: the Committee), States parties often pay glgtailed
attention to the rights of children alleged as, accused of, or reedgaz
having infringed the penal law, also referred to as “children inlicomfith

the law”. In line with the Committee’s guidelines for periodic répgy the
implementation of articles 37 and 40 of the Convention on the Riglhite of
Child (hereafter: CRC) is the main focus of the information plediby the
States parties. The Committee notes with appreciation the eféors to
establish an administration of juvenile justice in compliancé WWRC.
However, it is also clear that many States partieshstite a long way to go

in achieving full compliance with CRC, e.g. in the areas of procedural rights,
the development and implementation of measures for dealing witheshildr
in conflict with the law without resorting to judicial proceedings, deduse

of deprivation of liberty only as a measure of last resort.

2. The Committee is equally concerned about the lack of information
on the measures that States parties have taken to prevenercHildm
coming into conflict with the law. This may be the result of & lat a
comprehensive policy for the field of juvenile justice. This rabp explain
why many States parties are providing only very limiteds$izal data on

the treatment of children in conflict with the law.

3. The experience in reviewing the States parties’ performantteei
field of juvenile justice is the reason for the present gergenament, by
which the Committee wants to provide the States parties withe mor
elaborated guidance and recommendations for their efforts to dstahlis
administration of juvenile justice in compliance with CRC. Thisejile
justice, which should promote, inter alia, the use of alternativesunes
such as diversion and restorative justice, will provide Stadetes with
possibilities to respond to children in conflict with the law in #eative
manner serving not only the best interests of these children, louthals
short- and long-term interest of the society at large.

[I. THE OBJECTIVES OF THE PRESENT GENERAL COMMENT

3. At the outset, the Committee wishes to underscore that CRC
requires States parties to develop and implement a comprehgnsnde
justice policy. This comprehensive approach should not be limitedeto
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implementation of the specific provisions contained in articles 374araf

CRC, but should also take into account the general principles enshrined in
articles 2, 3, 6 and 12, and in all other relevant articles d,GRch as
articles 4 and 39. Therefore, the objectives of this general comment are:

4.

To encourage States parties to develop and implement a
comprehensive juvenile justice policy to prevent and address
juvenile delinquency based on and in compliance with CRC, and to
seek in this regard advice and support from the Interagency Panel
on Juvenile Justice, with representatives of the Office of the
United Nations High Commissioner for Human Rights (OHCHR),
the United Nations Children’s Fund (UNICEF), the United Nations
Office on Drugs and Crime (UNODC) and non-governmental
organizations (NGO'’s), established by ECOSOC resolution
1997/30;

To provide States parties with guidance and recommendations for
the content of this comprehensive juvenile justice policy, with

special attention to prevention of juvenile delinquency, the

introduction of alternative measures allowing for responses to
juvenile delinquency without resorting to judicial procedures, and

for the interpretation and implementation of all other provisions

contained in articles 37 and 40 of CRC;

To promote the integration, in a national and comprehensive
juvenile justice policy, of other international standards, in particular,
the United Nations Standard Minimum Rules for the Administration
of Juvenile Justice (the “Beijing Rules”), the United NationseRul
for the Protection of Juveniles Deprived of their Liberty (the
“Havana Rules”), and the United Nations Guidelines for the
Prevention of Juvenile Delinquency (the “Riyadh Guidelines”).

JUVENILE JUSTICE: THE LEADING PRINCIPLES
OF A COMPREHENSIVE POLICY

Before elaborating on the requirements of CRC in more detail, the

Committee will first mention the leading principles of a compnshe
policy for juvenile justice. In the administration of juvenile josti States
parties have to apply systematically the general principlesaioet in
articles 2, 3, 6 and 12 of CRC, as well as the fundamental prisaifle
juvenile justice enshrined in articles 37 and 40.
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Non-discrimination (art. 2)

6. States parties have to take all necessary measuresite dret all
children in conflict with the law are treated equally. Paréicaktention must

be paid to de facto discrimination and disparities, which may beegudt of

a lack of a consistent policy and involve vulnerable groups of childueh, s
as street children, children belonging to racial, ethnic, religioligguistic
minorities, indigenous children, girl children, children with disabilitesl
children who are repeatedly in conflict with the law (recids)istn this
regard, training of all professionals involved in the administration of juvenile
justice is important (see paragraph 97 below), as well astéigislsment of
rules, regulations or protocols which enhance equal treatment of child
offenders and provide redress, remedies and compensation.

7. Many children in conflict with the law are also victims of
discrimination, e.g. when they try to get access to education or tabier
market. It is necessary that measures are taken to preveht suc
discrimination, inter alia, as by providing former child offendershwi
appropriate support and assistance in their efforts to reintegrateciety,

and to conduct public campaigns emphasizing their right to assume a
constructive role in society (art. 40 (1)).

8. It is quite common that criminal codes contain provisions
criminalizing behavioural problems of children, such as vagrancy, yuanc
runaways and other acts, which often are the result of psychological or
socio-economic problems. It is particularly a matter of contterngirls and
street children are often victims of this criminalization. Séheacts, also
known as Status Offences, are not considered to be such if commyitted
adults. The Committee recommends that the States parties abwish
provisions on status offences in order to establish an equal érgatmder

the law for children and adults. In this regard, the Committeerafecs to
article 56 of the Riyadh Guidelines which reads: “In order to mtefusther
stigmatization, victimization and criminalization of young persons,
legislation should be enacted to ensure that any conduct not considered an
offence or not penalized if committed by an adult is not considened
offence and not penalized if committed by a young person.”

9. In addition, behaviour such as vagrancy, roaming the streets or
runaways should be dealt with through the implementation of child
protective measures, including effective support for parents andier ot
caregivers and measures which address the root causes of this behaviour.
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Best interests of the child (art. 3)

1. In all decisions taken within the context of the administration of
juvenile justice, the best interests of the child should be a primar
consideration. Children differ from adults in their physical and
psychological development, and their emotional and educational needs. Such
differences constitute the basis for the lesser culpabilitehifiren in
conflict with the law. These and other differences are theomsafor a
separate juvenile justice system and require a differentmesd for
children. The protection of the best interests of the child mearisstance,
that the traditional objectives of criminal justice, such as
repression/retribution, must give way to rehabilitation and resterptstice
objectives in dealing with child offenders. This can be done in condért w
attention to effective public safety.

The right to life, survival and development (art. 6)

2. This inherent right of every child should guide and inspire States
parties in the development of effective national policies and proges for

the prevention of juvenile delinquency, because it goes without saying that
delinquency has a very negative impact on the child’'s development.
Furthermore, this basic right should result in a policy of responding to
juvenile delinquency in ways that support the child’s development. The
death penalty and a life sentence without parole are explicitlyilpted
under article 37 (a) of CRC (see paragraphs 75-77 below). The use of
deprivation of liberty has very negative consequences for thel’shil
harmonious development and seriously hampers his/her reintegration in
society. In this regard, article 37 (b) explicitly provides that idafion of
liberty, including arrest, detention and imprisonment, should be used only as
a measure of last resort and for the shortest appropriate perimdepfso

that the child’s right to development is fully respected and ensseml (
paragraphs 78-88 below/).

2 Note that the rights of a child deprived of hés/liberty, as recognized in CRC, apply with respec
to children in conflict with the law, and to chi&r placed in institutions for the purposes of care,
protection or treatment, including mental healttyaational, drug treatment, child protection or
immigration institutions.
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The right to be heard (art. 12)

12. The right of the child to express his/her views freely limalters
affecting the child should be fully respected and implemented throughout
every stage of the process of juvenile justice (see paragt8ptis below).

The Committee notes that the voices of children involved in thenileve
justice system are increasingly becoming a powerful force forawements

and reform, and for the fulfilment of their rights.

Dignity (art. 40 (1))

13. CRC provides a set of fundamental principles for the treatment to be
accorded to children in conflict with the law:

— Treatment that is consistent with the child’'s sense of dignity and
worth. This principle reflects the fundamental human right enshrined
in article 1 of UDHR, which stipulates that all human beingsbara
free and equal in dignity and rights. This inherent right to dignity and
worth, to which the preamble of CRC makes explicit referencephas t
be respected and protected throughout the entire process of dealing
with the child, from the first contact with law enforcement agenc
and all the way to the implementation of all measures for deaiihg
the child;

— Treatment that reinforces the child’s respect for the human rights and
freedoms of othersThis principle is in line with the consideration in
the preamble that a child should be brought up in the spirit of the
ideals proclaimed in the Charter of the United Nations. It misans
that, within the juvenile justice system, the treatment and aduoaait
children shall be directed to the development of respect for human
rights and freedoms (art. 29 (1) (b) of CRC and general comment No.
1 on the aims of education). It is obvious that this principle of juvenile
justice requires a full respect for and implementation of tlaeagiees
for a fair trial recognized in article 40 (2) (see paragraph$740-
below). If the key actors in juvenile justice, such as policeaf,
prosecutors, judges and probation officers, do not fully respect and
protect these guarantees, how can they expect that with such poor
examples the child will respect the human rights and fundamental
freedom of others?;
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— Treatment that takes into account the child’'s age and promotes the
child’'s reintegration and the child’s assuming a constructive role in
society This principle must be applied, observed and respected
throughout the entire process of dealing with the child, from the first
contact with law enforcement agencies all the way to the
implementation of all measures for dealing with the child. It regui
that all professionals involved in the administration of juvenildéges
be knowledgeable about child development, the dynamic and
continuing growth of children, what is appropriate to their well-being,
and the pervasive forms of violence against children;

— Respect for the dignity of the child requires that all forms oEwni#
in the treatment of children in conflict with the law must be pradubit
and preventedReports received by the Committee show that violence
occurs in all phases of the juvenile justice process, from tee fir
contact with the police, during pretrial detention and during the stay in
treatment and other facilities for children sentenced to demmivati
liberty. The committee urges the States parties to takectigle
measures to prevent such violence and to make sure that the
perpetrators are brought to justice and to give effective followsup
the recommendations made in the report on the United Nations Study
on Violence Against Children presented to the General Assembly in
October 2006 (A/61/299).

14. The Committee acknowledges that the preservation of publiy safe
is a legitimate aim of the justice system. However, dfithe opinion that
this aim is best served by a full respect for and implemientaif the
leading and overarching principles of juvenile justice as enshrined in CRC.

V. JUVENILE JUSTICE: THE CORE ELEMENTS
OF A COMPREHENSIVE POLICY

15. A comprehensive policy for juvenile justice must deal with the
following core elements: the prevention of juvenile delinquency;
interventions without resorting to judicial proceedings and interventions
the context of judicial proceedings; the minimum age of criminal
responsibility and the upper age-limits for juvenile justice; the guaramees f
a fair trial; and deprivation of liberty including pretrial detentiand post-
trial incarceration.
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A. Prevention of juvenile delinquency

16. One of the most important goals of the implementation of CRC is
promote the full and harmonious development of the child’s personality,
talents and mental and physical abilities (preamble, and articend 29).

The child should be prepared to live an individual and responsible lée in
free society (preamble, and article 29), in which he/she can asaume
constructive role with respect for human rights and fundamentaldines

(arts. 29 and 40). In this regard, parents have the responsibility to provide
the child, in a manner consistent with his evolving capacitiesh wit
appropriate direction and guidance in the exercise of her/his rights as
recognized in the Convention. In the light of these and other provisions of
CRC, it is obviously not in the best interests of the child ifHeefrows up

in circumstances that may cause an increased or serious fiEcafing
involved in criminal activities. Various measures should be taketiéofull

and equal implementation of the rights to an adequate standard of living
(art. 27), to the highest attainable standard of health and access to health care
(art. 24), to education (arts. 28 and 29), to protection from all forms of
physical or mental violence, injury or abuse (art. 19), and from eccrami
sexual exploitation (arts. 32 and 34), and to other appropriate services for the
care or protection of children.

17. As stated above, a juvenile justice policy without a setezsures
aimed at preventing juvenile delinquency suffers from serious shartgem
States parties should fully integrate into their comprehensi@napolicy

for juvenile justice the United Nations Guidelines for the Préopnof
Juvenile Delinquency (the Riyadh Guidelines) adopted by the General
Assembly in its resolution 45/112 of 14 December 1990.

18. The Committee fully supports the Riyadh Guidelines and agrees that
emphasis should be placed on prevention policies that facilitate the
successful socialization and integration of all children, in pdaichrough

the family, the community, peer groups, schools, vocational training and the
world of work, as well as through voluntary organizations. This meases, int
alia that prevention programmes should focus on support for particularly
vulnerable families, the involvement of schools in teaching badieya
(including information about the rights and responsibilities of childreh a
parents under the law), and extending special care and attentiourig y
persons at risk. In this regard, particular attention should also ba v
children who drop out of school or otherwise do not complete their
education. The use of peer group support and a strong involvement of
parents are recommended. The States parties should also develop
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community-based services and programmes that respond to the special
needs, problems, concerns and interests of children, in particulaitdy&n
repeatedly in conflict with the law, and that provide appropriataselling

and guidance to their families.

19. Articles 18 and 27 of CRC confirm the importance of the
responsibility of parents for the upbringing of their children, but atahees
time CRC requires States parties to provide the necesssistaase to
parents (or other caretakers), in the performance of their plarenta
responsibilities. The measures of assistance should not only focine on
prevention of negative situations, but also and even more on the promotion
of the social potential of parents. There is a wealth of infeomain home-

and family-based prevention programmes, such as parent training,
programmes to enhance parent-child interaction and home visitation
programmes, which can start at a very young age of the child. Incaxlditi
early childhood education has shown to be correlated with a loveeota
future violence and crime. At the community level, positive reshiéve
been achieved with programmes such as Communities that Care, (€TC)
risk-focused prevention strategy.

20. States parties should fully promote and support the involvement of
children, in accordance with article 12 of CRC, and of parents, cortynuni
leaders and other key actors (e.g. representatives of NGOs, pmobatio
services and social workers), in the development and implementation
prevention programmes. The quality of this involvement is a keprfact

the success of these programmes.

21. The Committee recommends that States parties seek support and
advice from the Interagency Panel on Juvenile Justice in tffentseto
develop effective prevention programmes.

B. Interventions/diversion (see also section e below)

22. Two kinds of interventions can be used by the State authorities for
dealing with children alleged as, accused of, or recognized as having
infringed the penal law: measures without resorting to judicialgediogs

and measures in the context of judicial proceedings. The Committee reminds
States parties that utmost care must be taken to ensure that the child’'s human
rights and legal safeguards are thereby fully respected and protected.

23. Children in conflict with the law, including child recidivistsyveaa
the right to be treated in ways that promote their reintegration and the child’s
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assuming a constructive role in society (art. 40 (1) of CRC). Tiesta
detention or imprisonment of a child may be used only as a measlast of
resort (art. 37 (b)). It is, therefore, necessary - as partcoitgrehensive
policy for juvenile justice - to develop and implement a wide raofe
measures to ensure that children are dealt with in a manner apf@dpri
their well-being, and proportionate to both their circumstances and the
offence committed. These should include care, guidance and supervision,
counselling, probation, foster care, educational and training programmes,
and other alternatives to institutional care (art. 40 (4)).

Interventions without resorting to judicial proceedings

24, According to article 40 (3) of CRC, the States parties shal to
promote measures for dealing with children alleged as, accused of, or
recognized as having infringed the penal law without resorting to judicial
proceedings, whenever appropriate and desirable. Given the fachéhat t
majority of child offenders commit only minor offences, a range of measures
involving removal from criminal/juvenile justice processing aefikmal to
alternative (social) services (i.e. diversion) should be a-estdiblished
practice that can and should be used in most cases.

25. In the opinion of the Committee, the obligation of States parties to
promote measures for dealing with children in conflict with thewathout
resorting to judicial proceedings applies, but is certainly not limtte
children who commit minor offences, such as shoplifting or other property
offences with limited damage, and first-time child offenders.isSitz in
many States parties indicate that a large part, and often dfwityy of
offences committed by children fall into these categories. it Ie with

the principles set out in article 40 (1) of CRC to deal withsath cases
without resorting to criminal law procedures in court. In addition to avgidi
stigmatization, this approach has good results for children and is in the
interests of public safety, and has proven to be more cost-effective.

26. States parties should take measures for dealing with children in
conflict with the law without resorting to judicial proceedings asseygral
part of their juvenile justice system, and ensure that childrenisan rights
and legal safeguards are thereby fully respected and protectedO(4B)

(b)).

27. It is left to the discretion of States parties to decid¢henexact
nature and content of the measures for dealing with children in comifiict
the law without resorting to judicial proceedings, and to take tbessary
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legislative and other measures for their implementation. Noestebn the
basis of the information provided in the reports from some Statdegpat

is clear that a variety of community-based programmes have bee
developed, such as community service, supervision and guidance by for
example social workers or probation officers, family conferenambfather
forms of restorative justice including restitution to and compensation
victims. Other States parties should benefit from these expesiefs far as

full respect for human rights and legal safeguards is concerned, the
Committee refers to the relevant parts of article 40 of @R€emphasizes

the following:

Diversion (i.e. measures for dealing with children, alleged as,
accused of, or recognized as having infringed the penal law without
resorting to judicial proceedings) should be used only when there is
compelling evidence that the child committed the alleged offence,
that he/she freely and voluntarily admits responsibility, and that no
intimidation or pressure has been used to get that admission and,
finally, that the admission will not be used against him/her in any
subsequent legal proceeding;

The child must freely and voluntarily give consent in writing to the
diversion, a consent that should be based on adequate and specific
information on the nature, content and duration of the measure, and
on the consequences of a failure to cooperate, carry out and
complete the measure. With a view to strengthening parental
involvement, States parties may also consider requiring the consent
of parents, in particular when the child is below the age of 16 years;

The law has to contain specific provisions indicating in which cases
diversion is possible, and the powers of the police, prosecutors
and/or other agencies to make decisions in this regard should be
regulated and reviewed, in particular to protect the child from

discrimination;

The child must be given the opportunity to seek legal or other
appropriate assistance on the appropriateness and desirability of the
diversion offered by the competent authorities, and on the
possibility of review of the measure;

The completion of the diversion by the child should result in a
definite and final closure of the case. Although confidential records
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can be kept of diversion for administrative and review purposes,
they should not be viewed as “criminal records” and a child who
has been previously diverted must not be seen as having a previous
conviction. If any registration takes place of this event, act®ss
that information should be given exclusively and for a limited
period of time, e.g. for a maximum of one year, to the competent
authorities authorized to deal with children in conflict with the law.

Interventions in the context of judicial proceedings

28. When judicial proceedings are initiated by the competent authority
(usually the prosecutor’s office), the principles of a fair and just trial brust
applied (see section D below). At the same time, the juvpmstee system
should provide for ample opportunities to deal with children in conflittt w
the law by using social and/or educational measures, and to dinttlyhe

use of deprivation of liberty, and in particular pretrial detention,aas
measure of last resort. In the disposition phase of the proceedings,
deprivation of liberty must be used only as a measure of Issitrend for

the shortest appropriate period of time (art. 37 (b)). This meah$Sthtes
parties should have in place a well-trained probation serviceotw &t the
maximum and effective use of measures such as guidance and sopervis
orders, probation, community monitoring or day report centres, and the
possibility of early release from detention.

29. The Committee reminds States parties that, pursuant le 40i¢1)

of CRC, reintegration requires that no action may be taken thdtacaper

the child’s full participation in his/her community, such as stigra#tn,
social isolation, or negative publicity of the child. For a child in conflict with
the law to be dealt with in a way that promotes reintegratiguires that all
actions should support the child becoming a full, constructive member of
his/her society.

C. Age and children in conflict with the law
The minimum age of criminal responsibility

30. The reports submitted by States parties show the existeaceidé
range of minimum ages of criminal responsibility. They range fromarg
low level of age 7 or 8 to the commendable high level of age 14 or 16. Quite
a few States parties use two minimum ages of criminal reldgps
Children in conflict with the law who at the time of the consits of the
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crime are at or above the lower minimum age but below the higher minimum
age are assumed to be criminally responsible only if they havednaed
maturity in that regard. The assessment of this maturity fistde the
court/judge, often without the requirement of involving a psychological
expert, and results in practice in the use of the lower miningariracases

of serious crimes. The system of two minimum ages is often ngt onl
confusing, but leaves much to the discretion of the court/judge and may
result in discriminatory practices. In the light of this wide raofy@inimum

ages for criminal responsibility the Committee feels thatetli® a need to
provide the States parties with clear guidance and recommendations
regarding the minimum age of criminal responsibility.

31. Article 40 (3) of CRC requires States parties to seekdmqie,
inter alia, the establishment of a minimum age below which children shall be
presumed not to have the capacity to infringe the penal law, but does not
mention a specific minimum age in this regard. The committee stadels
this provision as an obligation for States parties to set a miniage of
criminal responsibility (MACR). This minimum age means the following:

— Children who commit an offence at an age below that minimum
cannot be held responsible in a penal law procedure. Even (very)
young children do have the capacity to infringe the penal law but if
they commit an offence when below MACR the irrefutable

assumption is that they cannot be formally charged and held
responsible in a penal law procedure. For these children special
protective measures can be taken if necessary in their best interests;

- Children at or above the MACR at the time of the commissiom of a
offence (or: infringement of the penal law) but younger than 18 years
(see also paragraphs 35-38 below) can be formally charged and
subject to penal law procedures. But these procedures, including the
final outcome, must be in full compliance with the principles and
provisions of CRC as elaborated in the present general comment.

32. Rule 4 of the Beijing Rules recommends that the beginning of
MACR shall not be fixed at too low an age level, bearing in mindabes f

of emotional, mental and intellectual maturity. In line with thi¢e the
Committee has recommended States parties not to set a MACBR@iow

level and to increase the existing low MACR to an internationally acceptable
level. From these recommendations, it can be concluded that a mirigaim

of criminal responsibility below the age of 12 years is consitésethe
Committee not to be internationally acceptable. States parties a
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encouraged to increase their lower MACR to the age of 12 yediseas
absolute minimum age and to continue to increase it to a higher age level.

33. At the same time, the Committee urges States partie® hoiver

their MACR to the age of 12. A higher MACR, for instance 14 oyd#'s

of age, contributes to a juvenile justice system which, in acccedaitb
article 40 (3) (b) of CRC, deals with children in conflict with the law without
resorting to judicial proceedings, providing that the child’s human rights and
legal safeguards are fully respected. In this regard, Statd@espanould
inform the Committee in their reports in specific detail hawdecen below

the MACR set in their laws are treated when they are recedjriz having
infringed the penal law, or are alleged as or accused of havingsdpaead
what kinds of legal safeguards are in place to ensure that their treatngent is a
fair and just as that of children at or above MACR.

34. The Committee wishes to express its concern about the praictice
allowing exceptions to a MACR which permit the use of a lower minim
age of criminal responsibility in cases where the child, for el@nis
accused of committing a serious offence or where the child is coegide
mature enough to be held criminally responsible. The Committee strongly
recommends that States parties set a MACR that does not bilomay of
exception, the use of a lower age.

35. If there is no proof of age and it cannot be established thethitde
is at or above the MACR, the child shall not be held criminaggponsible
(see also paragraph 39 below).

The upper age-limit for juvenile justice

36. The Committee also wishes to draw the attention of Statibsspar
the upper age-limit for the application of the rules of juvenilegastThese
special rules - in terms both of special procedural rules and ed far
diversion and special measures - should apply, starting at the MACR
the country, for all children who, at the time of their alleged casion of
an offence (or act punishable under the criminal law), have noegehed
the age of 18 years.

37. The Committee wishes to remind States parties that they hav
recognized the right of every child alleged as, accused of, or reedgaéz
having infringed the penal law to be treated in accordance with the
provisions of article 40 of CRC. This means that every persorr tinelage
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of 18 years at the time of the alleged commission of an offence beus
treated in accordance with the rules of juvenile justice.

38. The Committee, therefore, recommends that those States parties
which limit the applicability of their juvenile justice rules ¢hildren under

the age of 16 (or lower) years, or which allow by way of exception that 16 or
17-year-old children are treated as adult criminals, changeldmeirwith a

view to achieving a non-discriminatory full application of theirgnie
justice rules to all persons under the age of 18 years. The @emmotes

with appreciation that some States parties allow for the applicaf the

rules and regulations of juvenile justice to persons aged 18 and older, usually
till the age of 21, either as a general rule or by way of exception.

39. Finally, the Committee wishes to emphasize the fact tizatiticial
for the full implementation of article 7 of CRC requiring, inteiaathat
every child shall be registered immediately after birth toage-limits one
way or another, which is the case for all States partieshild without a
provable date of birth is extremely vulnerable to all kinds of alzunsk
injustice regarding the family, work, education and labour, particularly
within the juvenile justice system. Every child must be providitd avbirth
certificate free of charge whenever he/she needs it to preleehiage. If
there is no proof of age, the child is entitled to a reliable miedicsocial
investigation that may establish his/her age and, in the casenficcor
inconclusive evidence, the child shall have the right to the ruleedbenefit
of the doubt.

D. The guarantees for a fair trial

40. Article 40 (2) of CRC contains an important list of rights and
guarantees that are all meant to ensure that every childcdasger accused

of having infringed the penal law receives fair treatment aafl Most of

these guarantees can also be found in article 14 of the International
Covenant on Civil and Political Rights (ICCPR), which the Humaht
Committee elaborated and commented on in its general comment No. 13
(1984) (Administration of justice) which is currently in the procgsiseing
reviewed. However, the implementation of these guarantees forerhildr
does have some specific aspects which will be presented inettisrs
Before doing so, the Committee wishes to emphasize that a key condition for
a proper and effective implementation of these rights or guaraistees
quality of the persons involved in the administration of juvenilegastrhe
training of professionals, such as police officers, prosecutors, ledalther
representatives of the child, judges, probation officers, social veodddt
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others is crucial and should take place in a systematic and ongoingrmanne
These professionals should be well informed about the child’s, and
particularly about the adolescent’'s physical, psychological, mental and
social development, as well as about the special needs of the most vulnerable
children, such as children with disabilities, displaced children,etstre
children, refugee and asylum-seeking children, and children belonging to
racial, ethnic, religious, linguistic or other minorities (see graphs 6-9
above). Since girls in the juvenile justice system may bityeaseriooked
because they represent only a small group, special attention nuetie

the particular needs of the girl child, e.g. in relation to prior alaunsk
special health needs. Professionals and staff should act under all
circumstances in a manner consistent with the child's dignity asrthw
which reinforces the child’s respect for the human rights and furdame
freedoms of others, and which promotes the child’s reintegration andrhis/he
assuming a constructive role in society (art. 40 (1)). All the gteea
recognized in article 40 (2), which will be dealt with hereafter,rainimum
standards, meaning that States parties can and should try to lesaadlis
observe higher standards, e.g. in the areas of legal assistadicthea
involvement of the child and her/his parents in the judicial process.

No retroactive juvenile justice (art. 40 (2) (a))

41. Article 40 (2) (a) of CRC affirms that the rule that no dmal e

held guilty of any criminal offence on account of any act or dorissthich

did not constitute a criminal offence, under national or internatiamal at

the time it was committed is also applicable to childree @so article 15

of ICCPR). It means that no child can be charged with or sentemcied u
the penal law for acts or omissions which at the time theng wommitted
were not prohibited under national or international law. In the lighhef
fact that many States parties have recently strengthened axgyanded
their criminal law provisions to prevent and combat terrorism, the
Committee recommends that States parties ensure that treegges do not
result in retroactive or unintended punishment of children. The Coeemitt
also wishes to remind States parties that the rule that no heavier penélty sha
be imposed than the one that was applicable at the time whernirttieal
offence was committed, as expressed in article 15 of ICCPR theilight

of article 41 of CRC, applicable to children in the States paxi¢€CPR.

No child shall be punished with a heavier penalty than the one dppliea

the time of his/her infringement of the penal law. But if a change of law after
the act provides for a lighter penalty, the child should benefit fittm
change.
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The presumption of innocence (art. 40 (2) (b) (i)

42. The presumption of innocence is fundamental to the protection of
the human rights of children in conflict with the law. It means thet
burden of proof of the charge(s) brought against the child is on the
prosecution. The child alleged as or accused of having infringed the penal
law has the benefit of doubt and is only guilty as charged if thesgesha
have been proven beyond reasonable doubt. The child has the right to be
treated in accordance with this presumption and it is the duty pfhblic
authorities or others involved to refrain from prejudging the outcontieeof
trial. States parties should provide information about child developtoe
ensure that this presumption of innocence is respected in practicto fhiee

lack of understanding of the process, immaturity, fear or other reabens
child may behave in a suspicious manner, but the authorities must not
assume that the child is guilty without proof of guilt beyond anyoresde
doubt.

The right to be heard (art. 12)

43. Article 12 (2) of CRC requires that a child be provided with t
opportunity to be heard in any judicial or administrative proceedings
affecting the child, either directly or through a representativearor
appropriate body in a manner consistent with the procedural rules of national
law.

44, It is obvious that for a child alleged as, accused of, or recogmszed
having infringed the penal law, the right to be heard is fundamentalfér

trial. It is equally obvious that the child has the right to becdaectly and

not only through a representative or an appropriate body if it eiifhis

best interests. This right must be fully observed at all stase process,
starting with pretrial stage when the child has the right to resiknt, as

well as the right to be heard by the police, the prosecutor and the
investigating judge. But it also applies to the stages of adjudicatidrofa
implementation of the imposed measures. In other words, the childomust
given the opportunity to express his/her views freely, and those views should
be given due weight in accordance with the age and maturity afhitte

(art. 12 (1)), throughout the juvenile justice process. This meanghina
child, in order to effectively participate in the proceedings, must be informed
not only of the charges (see paragraphs 47-48 below), but also of the
juvenile justice process as such and of the possible measures.
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45, The child should be given the opportunity to express his/her views
concerning the (alternative) measures that may be imposed, arpktifecs
wishes or preferences he/she may have in this regard should bhedgive
weight. Alleging that the child is criminally responsible implieatthe/she
should be competent and able to effectively participate in thesidesi
regarding the most appropriate response to allegations of his/her
infringement of the penal law (see paragraph 46 below). It goes without
saying that the judges involved are responsible for taking the deciBiohs

to treat the child as a passive object does not recognize higghts mor
does it contribute to an effective response to his/her behaviour.alEuis
applies to the implementation of the measure(s) imposed. Resbaneh s
that an active engagement of the child in this implementation imwifhost
cases, contribute to a positive result.

The right to effective participation in the proceedings (art 40 (2) (bjiv))

46. A fair trial requires that the child alleged as or accusdthahg
infringed the penal law be able to effectively participate inttrad, and
therefore needs to comprehend the charges, and possible consequences and
penalties, in order to direct the legal representative, to challeitgesses,

to provide an account of events, and to make appropriate decisions about
evidence, testimony and the measure(s) to be imposed. Artictd the

Beijing Rules provides that the proceedings should be conducted in an
atmosphere of understanding to allow the child to participate and to €xpres
himself/herself freely. Taking into account the child’s age andinityaimay

also require modified courtroom procedures and practices.

Prompt and direct information of the charge(s) (art. 40 (2) (b) (ii))

47. Every child alleged as or accused of having infringed the pewmal la
has the right to be informed promptly and directly of the charges brought
against him/her. Prompt and direct means as soon as possible, tarsd tha
when the prosecutor or the judge initially takes procedural steps tat@ns
child. But also when the authorities decide to deal with the cab®wi
resorting to judicial proceedings, the child must be informed of thge{sr

that may justify this approach. This is part of the requiremeartafle 40

(3) (b) of CRC that legal safeguards should be fully respecteel.child
should be informed in a language he/she understands. This may require a
presentation of the information in a foreign language but also a ‘dtems|

of the formal legal jargon often used in criminal/juvenile chargés a
language that the child can understand.
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48. Providing the child with an official document is not enough and an
oral explanation may often be necessary. The authorities should wet lea
this to the parents or legal guardians or the child’s legal or ofisestance.

It is the responsibility of the authorities (e.g. police, proseciudge) to

make sure that the child understands each charge brought against.him/he
The Committee is of the opinion that the provision of this informatiche
parents or legal guardians should not be an alternative to communicating this
information to the child. It is most appropriate if both the child and the
parents or legal guardians receive the information in such ahagyhey

can understand the charge(s) and the possible consequences.

Legal or other appropriate assistance (art. 40 (2) (b) (i)

49, The child must be guaranteed legal or other appropriate assistance
in the preparation and presentation of his/her defence. CRC doeg Iibauir

the child be provided with assistance, which is not necessarilyr @atide
circumstances legal but it must be appropriate. It is left taligeretion of
States parties to determine how this assistance is providedsmauld be

free of charge. The Committee recommends the State partieslerasi
much as possible for adequate trained legal assistance, suclpas e
lawyers or paralegal professionals. Other appropriate assisgapossible

(e.g. social worker), but that person must have sufficient knowledge and
understanding of the various legal aspects of the process of juwestite |

and must be trained to work with children in conflict with the law.

50. As required by article 14 (3) (b) of ICCPR, the child and his/her
assistant must have adequate time and facilities for the ptigpaof his/her
defence. Communications between the child and his/her assistanaeineithe
writing or orally, should take place under such conditions that the
confidentiality of such communications is fully respected in accaelarith

the guarantee provided for in article 40 (2) (b) (vii) of CRC, thedright of

the child to be protected against interference with his/her privex
correspondence (art. 16 of CRC). A number of States parties halee ma
reservations regarding this guarantee (art. 40 (2) (b) (ii) of)C&parently
assuming that it requires exclusively the provision of legaktasgie and
therefore by a lawyer. That is not the case and such reservationand
should be withdrawn.
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Decisions without delay and with involvement of parents (art40 (2) (b)

(iii))

51. Internationally there is a consensus that for children in cowniliot
the law the time between the commission of the offence and the fina
response to this act should be as short as possible. The longeritids pe
the more likely it is that the response loses its desirediy@ggpedagogical
impact, and the more the child will be stigmatized. In this regiuel,
Committee also refers to article 37 (d) of CRC, where the deiprived of
liberty has the right to a prompt decision on his/her action to cigalléhe
legality of the deprivation of his/her liberty. The term “prom®” a@ven
stronger - and justifiably so given the seriousness of deprivatibibeofy -
than the term “without delay” (art. 40 (2) (b) (iii) of CRC), whis stronger
than the term “without undue delay” of article 14 (3) (c) of ICCPR.

52. The Committee recommends that the States parties set and
implement time limits for the period between the commission obttemce

and the completion of the police investigation, the decision of thequiose

(or other competent body) to bring charges against the child, and the final
adjudication and decision by the court or other competent judicial body.
These time limits should be much shorter than those set for adulist Bet
same time, decisions without delay should be the result of a process in which
the human rights of the child and legal safeguards are fully teshéa this
decision-making process without delay, the legal or other appropriate
assistance must be present. This presence should not be limitedttil
before the court or other judicial body, but also applies to all sthges of

the process, beginning with the interviewing (interrogation) of the child by
the police.

53. Parents or legal guardians should also be present at the proceedings
because they can provide general psychological and emotional assistance
the child. The presence of parents does not mean that parentst gan ac
defence of the child or be involved in the decision-making process.
However, the judge or competent authority may decide, at the requhbst of
child or of his/her legal or other appropriate assistance or beitésis®t in

the best interests of the child (art. 3 of CRC), to limit,rigtsbr exclude the
presence of the parents from the proceedings.

54, The Committee recommends that States parties explicitlide
by law for the maximum possible involvement of parents or Iggatdians
in the proceedings against the child. This involvement shall in general
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contribute to an effective response to the child’s infringernérihe penal
law. To promote parental involvement, parents must be notified of the
apprehension of their child as soon as possible.

55. At the same time, the Committee regrets the trend in soumdries

to introduce the punishment of parents for the offences committed iby the
children. Civil liability for the damage caused by the child'scan, in some
limited cases, be appropriate, in particular for the younger chil@ren
below 16 years of age). But criminalizing parents of children in contlib

the law will most likely not contribute to their becoming activetrpers in

the social reintegration of their child.

Freedom from compulsory self-incrimination (art. 40 (2) (b) (iii))

56. In line with article 14 (3) (g) of ICCPR, CRC requires thahid

be not compelled to give testimony or to confess or acknowledge gust. Thi
means in the first place - and self-evidently - that tortuxeelcinhuman or
degrading treatment in order to extract an admission or a confession
constitutes a grave violation of the rights of the child (art. 3{a)RC)

and is wholly unacceptable. No such admission or confession can be
admissible as evidence (article 15 of the Convention against Tamare
Other Cruel, Inhuman or Degrading Treatment or Punishment).

57. There are many other less violent ways to coerce orddHeahild

to a confession or a self-incriminatory testimony. The teronijelled”
should be interpreted in a broad manner and not be limited to physiaal forc
or other clear violations of human rights. The age of the child, thé'shi
development, the length of the interrogation, the child’'s lack of
understanding, the fear of unknown consequences or of a suggested
possibility of imprisonment may lead him/her to a confession that is not true.
That may become even more likely if rewards are promised asichYou

can go home as soon as you have given us the true story”, or lighter
sanctions or release are promised.

58. The child being questioned must have access to a legal or other
appropriate representative, and must be able to request the pregsence
his/her parent(s) during questioning. There must be independent scrutiny of
the methods of interrogation to ensure that the evidence is volamanyot
coerced, given the totality of the circumstances, and is reli@bk court or
other judicial body, when considering the voluntary nature and reliabflity

an admission or confession by a child, must take into account the dge of
child, the length of custody and interrogation, and the presence of legal or
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other counsel, parent(s), or independent representatives of the chite. Pol
officers and other investigating authorities should be well trainexd/ddd
interrogation techniques and practices that result in coerced orabieel
confessions or testimonies.

Presence and examination of withesses (art. 40 (2) (b) (iv))

59. The guarantee in article 40 (2) (b) (iv) of CRC undersdbagsthe
principle of equality of arms (i.e. under conditions of equality ortyari
between defence and prosecution) should be observed in the administration
of juvenile justice. The term “to examine or to have examinedtsgb the

fact that there are distinctions in the legal systems, patiguietween the
accusatorial and inquisitorial trials. In the latter, the defendardften
allowed to examine witnesses although he/she rarely uses thidemfting
examination of the witnesses to the lawyer or, in the case arehijlto
another appropriate body. However, it remains important that the Haxrye
other representative informs the child of the possibility to examitnesses

and to allow him/her to express his/her views in that regard,svielch
should be given due weight in accordance with the age and maturity of the
child (art. 12).

The right to appeal (art. 40 (2) (b) (v))

60. The child has the right to appeal against the decision by whish he
found guilty of the charge(s) brought against him/her and against the
measures imposed as a consequence of this guilty verdict. Thial appe
should be decided by a higher, competent, independent and impartial
authority or judicial body, in other words, a body that meets thee sam
standards and requirements as the one that dealt with théncthee first
instance. This guarantee is similar to the one expressed ile d4id5) of
ICCPR. This right of appeal is not limited to the most serious offences.

61. This seems to be the reason why quite a few Statesspheie
made reservations regarding this provision in order to limit ftlist rof
appeal by the child to the more serious offences and/or imprisonment
sentences. The Committee reminds States parties to the ICERR a
similar provision is made in article 14 (5) of the Covenanthilight of
article 41 of CRC, it means that this article should provide eagdidicated

child with the right to appeal. The Committee recommends that #iesSt
parties withdraw their reservations to the provision in article 40 (2) (b) (v).
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Free assistance of an interpreter (art. 40 (2) (vi))

62. If a child cannot understand or speak the language used by the
juvenile justice system, he/she has the right to get freetassisof an
interpreter. This assistance should not be limited to the courttishould

also be available at all stages of the juvenile justice psodess also
important that the interpreter has been trained to work with children, because
the use and understanding of their mother tongue might be different from
that of adults. Lack of knowledge and/or experience in that regard may
impede the child’'s full understanding of the questions raised, and isterfe
with the right to a fair trial and to effective participatiorheTcondition
starting with “if", “if the child cannot understand or speak the language
used”, means that a child of a foreign or ethnic origin for example, who -
besides his/her mother tongue - understands and speaks the official
language, does not have to be provided with the free assistance of an
interpreter.

63. The Committee also wishes to draw the attention of Statisspar
children with speech impairment or other disabilities. In lindifie spirit
of article 40 (2) (vi), and in accordance with the special pratectieasures
provided to children with disabilities in article 23, the Comraitte
recommends that States parties ensure that children with Spgsghment
or other disabilities are provided with adequate and effectisistasce by
well-trained professionals, e.g. in sign language, in case they aretsiobje
the juvenile justice process (see also in this regard germrahent No. 9
(The rights of children with disabilities) of the Committee on Rights of
the Child.

Full respect of privacy (arts. 16 and 40 (2) (b) (vii))

64. The right of a child to have his/her privacy fully respected during all
stages of the proceedings reflects the right to protection of prarstyined

in article 16 of CRC. “All stages of the proceedings” includes ftom
initial contact with law enforcement (e.g. a request for infownatnd
identification) up until the final decision by a competent authooityelease
from supervision, custody or deprivation of liberty. In this particular context,
it is meant to avoid harm caused by undue publicity or by the process of
labelling. No information shall be published that may lead to the
identification of a child offender because of its effect of stitimation, and
possible impact on his/her ability to have access to education, vearsinh

or to be safe. It means that a public authority should be vargtaak with
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press releases related to offences allegedly committetlilolyen and limit

them to very exceptional cases. They must take measures to gadtait
children are not identifiable via these press releases. Jotgnalie violate
the right to privacy of a child in conflict with the law should badioned
with disciplinary and when necessary (e.g. in case of recidivisth)penal

law sanctions.

65. In order to protect the privacy of the child, most States pdréiee

as a rule - sometimes with the possibility of exceptions t-ttlecourt or
other hearings of a child accused of an infringement of the penahlauid

take place behind closed doors. This rule allows for the presermgeits

or other professionals with a special permission of the court. Fheédiings

in juvenile justice should only be possible in well-defined cagsesaa the
written decision of the court. Such a decision should be open for appeal by
the child.

66. The Committee recommends that all States parties introduce the rule
that court and other hearings of a child in conflict with the lawdmelucted
behind closed doors. Exceptions to this rule should be very limited and
clearly stated in the law. The verdict/sentence should be pronoumced i
public at a court session in such a way that the identity of the ishilot
revealed. The right to privacy (art. 16) requires all professionatdved in

the implementation of the measures taken by the court or another eampet
authority to keep all information that may result in the identificaof the

child confidential in all their external contacts. Furthermore, igket rto
privacy also means that the records of child offenders should bstkiefty
confidential and closed to third parties except for those direvityvied in

the investigation and adjudication of, and the ruling on, the case. With a
view to avoiding stigmatization and/or prejudgements, records of child
offenders should not be used in adult proceedings in subsequent cases
involving the same offender (see the Beijing Rules, rules 21.1 and 21.2), o
to enhance such future sentencing.

67. The Committee also recommends that the States parties imtroduc
rules which would allow for an automatic removal from the arahrecords

of the name of the child who committed an offence upon reaching the age of
18, or for certain limited, serious offences where removal is pesaitthe
request of the child, if necessary under certain conditions (e.g. nioghav
committed an offence within two years after the last conviction).
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E. MEASURES (SEE ALSO CHAPTER IV, SECTION B, ABOVE)
Pretrial alternatives

68. The decision to initiate a formal criminal law procedure does not
necessarily mean that this procedure must be completed with al fooort
sentence for a child. In line with the observations made abovetinrs&

the Committee wishes to emphasize that the competent autheiitiesost
States the office of the public prosecutor - should continuously explere t
possibilities of alternatives to a court conviction. In other worfferte to
achieve an appropriate conclusion of the case by offering meaierése

ones mentioned above in section B should continue. The nature and duration
of these measures offered by the prosecution may be more demanding, an
legal or other appropriate assistance for the child is then nece3ée
performance of such a measure should be presented to the child yasoa wa
suspend the formal criminal/juvenile law procedure, which will be
terminated if the measure has been carried out in a satisfactory manner.

69. In this process of offering alternatives to a court convictiaheat
level of the prosecutor, the child’s human rights and legal safegusardisl s
be fully respected. In this regard, the Committee refers to the
recommendations set out in paragraph 27 above, which equally apply here.

Dispositions by the juvenile court/judge

70. After a fair and just trial in full compliance with aréicdO of CRC

(see chapter IV, section D, above), a decision is made regarding the
measures which should be imposed on the child found guilty of the alleged
offence(s). The laws must provide the court/judge, or other competent,
independent and impartial authority or judicial body, with a wide wyagdé
possible alternatives to institutional care and deprivation oftyibe/hich

are listed in a non-exhaustive manner in article 40 (4) of CRGstoathat
deprivation of liberty be used only as a measure of last resdrfoa the
shortest possible period of time (art. 37 (b) of CRC).

71. The Committee wishes to emphasize that the reaction to awceffe
should always be in proportion not only to the circumstances and thg/grav
of the offence, but also to the age, lesser culpability, circmeessaand
needs of the child, as well as to the various and particularlytéong needs

of the society. A strictly punitive approach is not in accordanite the
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leading principles for juvenile justice spelled out in article #0qf CRC

(see paragraphs 5-14 above). The Committee reiterates that atorpor
punishment as a sanction is a violation of these principles asawedf
article 37 which prohibits all forms of cruel, inhuman and degrading
treatment or punishment (see also the Committee’s general corhimeat
(2006) (The right of the child to protection from corporal punishment and
other cruel or degrading forms of punishment)). In cases of seveneesdfe

by children, measures proportionate to the circumstances of the ofterdle

to the gravity of the offence may be considered, including consiolesaoif

the need of public safety and sanctions. In the case of children, such
considerations must always be outweighed by the need to safeguard the
well-being and the best interests of the child and to promote his/her
reintegration.

72. The Committee notes that if a penal disposition is linked togthe a
of a child, and there is conflicting, inconclusive or uncertain evidehtee
child’s age, he/she shall have the right to the rule of the benéfie afoubt
(see also paragraphs 35 and 39 above).

73. As far as alternatives to deprivation of liberty/instituticzzae are
concerned, there is a wide range of experience with the use and
implementation of such measures. States parties should benefitHi®m
experience, and develop and implement these alternatives by ragljinrgtim

to their own culture and tradition. It goes without saying that measures
amounting to forced labour or to torture or inhuman and degrading treatment
must be explicitly prohibited, and those responsible for such illegetigea
should be brought to justice.

74. After these general remarks, the Committee wishes to draw
attention to the measures prohibited under article 37 (a) of CRC,0oand t
deprivation of liberty.

Prohibition of the death penalty

75. Article 37 (a) of CRC reaffirms the internationally acedpt
standard (see for example article 6 (5) of ICCPR) that theh dmstalty
cannot be imposed for a crime committed by a person who atrifetias
under 18 years of age. Although the text is clear, there are Btaties that
assume that the rule only prohibits the execution of persons bel@ayehaf

18 years. However, under this rule the explicit and decisive criteria is the age
at the time of the commission of the offence. It means tdagth penalty

may not be imposed for a crime committed by a person under 18 resgardle



General Comment No. 10

of his/her age at the time of the trial or sentencing or of theuéra of the
sanction.

76. The Committee recommends the few States parties thatnioave
done so yet to abolish the death penalty for all offences comnfiited
persons below the age of 18 years and to suspend the execution aftall de
sentences for those persons till the necessary legislativ®iresaabolishing

the death penalty for children have been fully enacted. The impostid dea
penalty should be changed to a sanction that is in full conformity with CRC.

No life imprisonment without parole

77. No child who was under the age of 18 at the time he or she
committed an offence should be sentenced to life without the possddility
release or parole. For all sentences imposed upon children the pgssibil
release should be realistic and regularly considered. In this retard,
Committee refers to article 25 of CRC providing the right to periceliiew

for all children placed for the purpose of care, protection or texdtnihe
Committee reminds the States parties which do sentence ohillrkfe
imprisonment with the possibility of release or parole that #stion must

fully comply with and strive for the realization of the aims of juveniléigas
enshrined in article 40 (1) of CRC. This means inter alia thatchild
sentenced to this imprisonment should receive education, treatment, and care
aiming at his/her release, reintegration and ability to assuceastructive

role in society. This also requires a regular review of thed'shil
development and progress in order to decide on his/her possible release.
Given the likelihood that a life imprisonment of a child will makeery
difficult, if not impossible, to achieve the aims of juvenile gestilespite the
possibility of release, the Committee strongly recommendst#iesSarties

to abolish all forms of life imprisonment for offences commditty persons
under the age of 18.

F. Deprivation of liberty, including pretrial detention and post-trial
incarceration

78. Article 37 of CRC contains the leading principles for the use of
deprivation of liberty, the procedural rights of every child deprived of
liberty, and provisions concerning the treatment of and conditions for
children deprived of their liberty.
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Basic principles

79. The leading principles for the use of deprivation of liberty @e

the arrest, detention or imprisonment of a child shall be in conformiity

the law and shall be used only as a measure of last resort dahd siortest
appropriate period of time; and (b) no child shall be deprived of his/her
liberty unlawfully or arbitrarily.

80. The Committee notes with concern that, in many countries, children
languish in pretrial detention for months or even years, which adestia
grave violation of article 37 (b) of CRC. An effective package of alternatives
must be available (see chapter IV, section B, above), for thesS$tarties to
realize their obligation under article 37 (b) of CRC to use dafioiv of
liberty only as a measure of last resort. The use of thegeatiives must be
carefully structured to reduce the use of pretrial detention as well, rather tha
“widening the net” of sanctioned children. In addition, the Stateseparti
should take adequate legislative and other measures to reducestbé us
pretrial detention. Use of pretrial detention as a punishment \sothte
presumption of innocence. The law should clearly state the conditians tha
are required to determine whether to place or keep a child iniapretr
detention, in particular to ensure his/her appearance at the caegégiags,

and whether he/she is an immediate danger to himself/herselfess.oThe
duration of pretrial detention should be limited by law and be sulgect t
regular review.

75. The Committee recommends that the State parties ensure that a chil
can be released from pretrial detention as soon as possible,reweskary
under certain conditions. Decisions regarding pretrial detention, including it
duration, should be made by a competent, independent and impartial
authority or a judicial body, and the child should be provided with legal
other appropriate assistance.

Procedural rights (art. 37 (d))

82. Every child deprived of his/her liberty has the right to prompt access
to legal and other appropriate assistance, as well as theorighltenge the
legality of the deprivation of his/her liberty before a court or mthe
competent, independent and impartial authority, and to a prompt decision on
any such action.
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83. Every child arrested and deprived of his/her liberty should be
brought before a competent authority to examine the legality of (the
continuation of) this deprivation of liberty within 24 hours. The Committe
also recommends that the States parties ensure by stricptegiions that

the legality of a pretrial detention is reviewed regularly, gradily every

two weeks. In case a conditional release of the child, e.g. by applying
alternative measures, is not possible, the child should be forotahged

with the alleged offences and be brought before a court or other competent,
independent and impatrtial authority or judicial body, not later than 39 day
after his/her pretrial detention takes effect. The Committ@esaous of the
practice of adjourning court hearings, often more than once, urg&saties
parties to introduce the legal provisions necessary to ensure himat t
court/juvenile judge or other competent body makes a final decision on the
charges not later than six months after they have been presented.

84. The right to challenge the legality of the deprivation of liberty
includes not only the right to appeal, but also the right to accesstg or

other competent, independent and impartial authority or judicial body, in
cases where the deprivation of liberty is an administrativisidac(e.g. the
police, the prosecutor and other competent authority). The right to a prompt
decision means that a decision must be rendered as soon as possible, e
within or not later than two weeks after the challenge is made.

Treatment and conditions (art. 37 (c))

85. Every child deprived of liberty shall be separated from adélts
child deprived of his/her liberty shall not be placed in an adulbprax
other facility for adults. There is abundant evidence that thesiplat of
children in adult prisons or jails compromises their basic safetisbeing,
and their future ability to remain free of crime and to reintegrahe
permitted exception to the separation of children from adults stataticle
37 (c) of CRC, “unless it is considered in the child’s best interes to do
s0”, should be interpreted narrowly; the child’s best interestsrimianean
for the convenience of the States parties. States parties stsiahdish
separate facilities for children deprived of their liberty, ahhiinclude
distinct, child-centred staff, personnel, policies and practices.

86. This rule does not mean that a child placed in a facilityHiddren
has to be moved to a facility for adults immediately aftésheesturns 18.
Continuation of his/her stay in the facility for children should beiptes#
that is in his/her best interest and not contrary to the besestdeof the
younger children in the facility.
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87. Every child deprived of liberty has the right to maintain contact with
his/her family through correspondence and visits. In order to fagiliaits,

the child should be placed in a facility that is as close as possible to the place
of residence of his/her family. Exceptional circumstances thstlimit this
contact should be clearly described in the law and not be leftheo
discretion of the competent authorities.

88. The Committee draws the attention of States parties to ritedU
Nations Rules for the Protection of Juveniles Deprived of thiderty,
adopted by the General Assembly in its resolution 45/113 of 14 December
1990. The Committee urges the States parties to fully implemesd thkes,

while also taking into account as far as relevant the Standardnivimi
Rules for the Treatment of Prisoners (see also rule 9 of the Beijing Rules). In
this regard, the Committee recommends that the States pada@padrate
these rules into their national laws and regulations, and make them available,
in the national or regional language, to all professionals, NGOs and
volunteers involved in the administration of juvenile justice.

89. The Committee wishes to emphasize that, inter alia, the following
principles and rules need to be observed in all cases of deprivation of liberty:

— Children should be provided with a physical environment and
accommodations which are in keeping with the rehabilitative aims of
residential placement, and due regard must be given to their needs for
privacy, sensory stimuli, opportunities to associate with thears,
and to participate in sports, physical exercise, in arts, asutrdefime
activities;

— Every child of compulsory school age has the right to education suited
to his/her needs and abilities, and designed to prepare him/her for
return to society; in addition, every child should, when appropriate,
receive vocational training in occupations likely to prepare him/her
for future employment;

- Every child has the right to be examined by a physician upon
admission to the detention/correctional facility and shall receiv
adequate medical care throughout his/her stay in the facility,hwhic
should be provided, where possible, by health facilities and services of
the community;
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— The staff of the facility should promote and facilitate frequent contacts
of the child with the wider community, including communications
with his/her family, friends and other persons or representatives of
reputable outside organizations, and the opportunity to visit his/her
home and family;

— Restraint or force can be used only when the child poses an imminent
threat of injury to him or herself or others, and only when all other
means of control have been exhausted. The use of restraint or force,
including physical, mechanical and medical restraints, should be
under close and direct control of a medical and/or psychological
professional. It must never be used as a means of punishménbf Sta
the facility should receive training on the applicable standards and
members of the staff who use restraint or force in violatiorhef t
rules and standards should be punished appropriately;

— Any disciplinary measure must be consistent with upholding the
inherent dignity of the juvenile and the fundamental objectives of
institutional care; disciplinary measures in violation of ati8F of
CRC must be strictly forbidden, including corporal punishment,
placement in a dark cell, closed or solitary confinement, or any other
punishment that may compromise the physical or mental health or
well-being of the child concerned;

— Every child should have the right to make requests or complaints,
without censorship as to the substance, to the central administration,
the judicial authority or other proper independent authority, and to be
informed of the response without delay; children need to know about
and have easy access to these mechanisms;

- Independent and qualified inspectors should be empowered to conduct
inspections on a regular basis and to undertake unannounced
inspections on their own initiative; they should place special engphasi
on holding conversations with children in the facilities, in a
confidential setting.

V. THE ORGANIZATION OF JUVENILE JUSTICE

90. In order to ensure the full implementation of the principles and
rights elaborated in the previous paragraphs, it is necessanabdisstan
effective organization for the administration of juvenile justiemd a
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comprehensive juvenile justice system. As stated in adi@lé3) of CRC,
States parties shall seek to promote the establishment qf pameedures,
authorities and institutions specifically applicable to childreroimflct with
the penal law.

91. What the basic provisions of these laws and procedures are dequire
to be, has been presented in the present general comment. More and other
provisions are left to the discretion of States parties. Ths abplies to the

form of these laws and procedures. They can be laid down in special
chapters of the general criminal and procedural law, or be brought togethe
in a separate act or law on juvenile justice.

92. A comprehensive juvenile justice system further requires the
establishment of specialized units within the police, the judictary court
system, the prosecutor’'s office, as well as specialized defemdenther
representatives who provide legal or other appropriate assistanite
child.

93. The Committee recommends that the States parties dstablis
juvenile courts either as separate units or as part of exigtijignal/district
courts. Where that is not immediately feasible for practieakons, the
States parties should ensure the appointment of specialized judges or
magistrates for dealing with cases of juvenile justice.

94, In addition, specialized services such as probation, counselling or
supervision should be established together with specialized &xiliti
including for example day treatment centres and, where necessidlite$a

for residential care and treatment of child offenders. In thisnjlevgustice
system, an effective coordination of the activities of all éhggecialized
units, services and facilities should be promoted in an ongoing manner.

95. It is clear from many States parties’ reports that noergovental
organizations can and do play an important role not only in the prevefti
juvenile delinquency as such, but also in the administration of juvenile
justice. The Committee therefore recommends that Statesspseiidk the
active involvement of these organizations in the development and
implementation of their comprehensive juvenile justice policy aodige
them with the necessary resources for this involvement.
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VI. AWARENESS-RAISING AND TRAINING

96. Children who commit offences are often subject to negative
publicity in the media, which contributes to a discriminatory and negat
stereotyping of these children and often of children in general. Thisiveega
presentation or criminalization of child offenders is often based on
misrepresentation and/or misunderstanding of the causes of juvenile
delinquency, and results regularly in a call for a tougher appreaghzero-
tolerance, three strikes and you are out, mandatory sentenceis, &iillt
courts and other primarily punitive measures). To create a msitiv
environment for a better understanding of the root causes of juvenile
delinquency and a rights-based approach to this social problem, the States
parties should conduct, promote and/or support educational and other
campaigns to raise awareness of the need and the obligation to tteal wi
children alleged of violating the penal law in accordance with giré and

the letter of CRC. In this regard, the States parties shealdthe active and
positive involvement of members of parliament, NGOs and the mealif,
support their efforts in the improvement of the understanding of astight
based approach to children who have been or are in conflict with tia¢ pe
law. It is crucial for children, in particular those who have expee with

the juvenile justice system, to be involved in these awareness-raising.effort

97. It is essential for the quality of the administration of jueejuistice

that all the professionals involved, inter alia, in law enforcenaad the
judiciary receive appropriate training on the content and meaninbeof t
provisions of CRC in general, particularly those directly relevantheir

daily practice. This training should be organized in a systematioragming
manner and should not be limited to information on the relevant naticshal an
international legal provisions. It should include information on, inter alia, the
social and other causes of juvenile delinquency, psychological and other
aspects of the development of children, with special attention & agid
children belonging to minorities or indigenous peoples, the culture and the
trends in the world of young people, the dynamics of group activaies,

the available measures dealing with children in conflict withpiaeal law,

in particular measures without resorting to judicial proceedingsdsapter

IV, section B, above).

VIlI. DATA COLLECTION, EVALUATION AND RESEARCH

98. The Committee is deeply concerned about the lack of even basic
and disaggregated data on, inter alia, the number and nature ofesffenc
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committed by children, the use and the average duration of pretrial
detention, the number of children dealt with by resorting to measthes

than judicial proceedings (diversion), the number of convicted children and
the nature of the sanctions imposed on them. The Committee urges the
States parties to systematically collect disaggregated rdbteant to the
information on the practice of the administration of juvenile justared
necessary for the development, implementation and evaluation ofepolici
and programmes aiming at the prevention and effective resporjsgstride
delinquency in full accordance with the principles and provisions of CRC.

99. The Committee recommends that States parties conduct regular
evaluations of their practice of juvenile justice, in particutdr the
effectiveness of the measures taken, including those concerning
discrimination, reintegration and recidivism, preferably carried loyt
independent academic institutions. Research, as for example on the
disparities in the administration of juvenile justice which naayount to
discrimination, and developments in the field of juvenile delinquencyy suc
as effective diversion programmes or newly emerging juveniiaqieincy
activities, will indicate critical points of success and conckris important

that children are involved in this evaluation and research, ircpkntithose

who have been in contact with parts of the juvenile justice rayside
privacy of these children and the confidentiality of their cooperathould

be fully respected and protected. In this regard, the Committees risfe
States parties to the existing international guidelines on the imaehieof
children in research.



