No. 29 of 2003. The Childcareand Protection
Act, 2003.

[ LS-]

JamesB. Carlisle,
Governor-General.

20th February, 2004.
ANTIGUA AND BARBUDA
Nb. 29 of 2003

AN ACT to providefor the establishment and functionsof a
Childcareand Protection Agency, thelicensing of childcare
facilities,themaintenanceof appropriatestandardsi nrespect
of their operationsandfor other mattersrel atingtothesafety,
careand protectionof children.

[ 26th February, 2004 ]

ENACTED by the Parliament of Antigua and Barbuda as
follows:

PART |
PRELI M NARY

1. ThisAct may becited asthe Childcareand ProtectionAct,
2003 and shall comeintooperationon adateto beappointed by
the Minister by Notice publishedin the Gazette.

2 (1) InthisAct, unlessthe context otherwise requires—
"abuse” includes —

(@) thephysica inflictionof injury or harmby a
person having authority, careor custody over
achild;

®) thesexud exploitationof achild, molestation
of achild, or the involvement of a child in
unlawful sexual activity, prostitution or

pornography; and
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(c) any other unlawful act likely to cause
psychologica harmto a child;

"Agency" means the Childcare and Protection Agency
established by section 3;

"*child" means a person who has not attained the age of
eighteen years,

" childcare facility" means a place where children are
cared for and includes achildren's home, afoster home,
achildren's nursery and a pre-schooal;

"Committee”™ means the Childcare Protection Policy
Committeeestablishedby section 5

"Miniger" means the Minister responsible for social
services,

" neglect" meansthefailureor refusal, without reasonable
cause, of a person having care of a child to providethe
child with basic needs such as food, clothing, shelter,
adequate supervision or medical attention.

(2) ThisAct shall also apply to a person who attainsthe age
of eighteen yearswhileunder care or protection in accordance
withthisAct andis, becauseof somedisability, certifiedby the
Director asbeingin need of care or protectionunder thisAct on
and after attaining that age for such period as may be specified
by the Director.

PART I
ESTABLISHMENT ANDFUNCTIONSOF
CHILDCARE ANDPROTECTION AGENCY

3 Thereisestablished by this Act an agency of the Govern-
ment to be known asthe Childcare and Protection Agency.

4. Thefunctionsof the Agency are—

(a) tomonitorprivatechildcarefacilitiesandtoprovide
and maintainchildcarefacilitiesinorder topromote
care and protection for children;
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providecounsellingandsimilar therapeuticservices
for childrenin need of care and protection and for
the parentsand guardiansof those children;

to promotethe permanent placement of children a
risk, including placement in foster homes, and to
promotere-unification with their families;

to assess gpplicationsfor foster care, guardianship
and adoption and to make recommendations and
provideany other assistanceto the courts and other
authorities involved in determining such
applications,

to make timely interventions in cases where the
actionsor conduct of aperson (whether that person
has authority, care or custody of a child) have
resultedin, or arelikely to giveriseto any harmor
injury to the child;

toprovideservicesfor therecoveryandrehabilitation
of children who have suffered harm or injury;

to invedtigate alegations, reports or complaints of
abuse or neglect of children;

to provide care and protection for children under
specid vulnerability including orphans, children
infectedwith or affected by HIV/AIDS andchildren
with mental or physica disabilities;

to enforce prescribed standards and other
requirementsaf carefor childrenwhoareinchildcare
facilitiesor inany other educational settinginorder
to promotethebest developmentof thechildwhich
is compatible with early childhood development
gods, primary hedthandpublichealth requirements;

to promote good parenting education, parenta
responsibility and practice;

to providetrainingfor personsengagedin thecare
and protectionof children;
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to co-ordinate and monitor the activities of other
persbns engaged in the management of cases of
child ause and neglect;

to promote the rights of the child and the public
awarenessof thoserights,

to license and register private childcare facilities
and to ensuretheir compliancewith such standards
and other requirementsasmay beprescribedby the
Minigter;

toliaise withregiona andinternationa organizations
in mattersrelating to the welfare of children;

to make proposals and recommendations for the
enactment or improvement of laws relating to the
welfareof children.

PART 11

CH LDCARE ANDPROTECT! ONPCLI CY

COW TTEE

Childcare and 5 (1) Thereishereby established aChildcareand Protection

Protection Policy
Committee.

(@)
(®)
©

¢}

®

Policy Committee for the Agency congsting of the following
members—

aChairperson, gppointed by the Minigter;
the Director of the Agency;

a representative of the Minigtry responsible for
Socia Servicesappointed by the Minister;

the Chief Medicd Officer;

a representative of the Ministry of Education
gopointed by the Minigter;

the Commissioner of Police:

arepresentative of the Judiciary gppointed by the
Minigerontherecommendation of theChief Justice;
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(n) arepresentative from Barbuda appointed by the
Minister on the recommendation of the Barbuda
Council;

(i) arepresentative of the Antigua and Barbuda
Christian Council appointed by theMinister on the
recommendation of the Council;

¢) @ representative of the United Evangelical
Association appointed by the Minister on the
recommendationof the Association;

(k) arepresentative of areligious body other t han an
organization referred to in paragraphs (i) and (),

® two other persons representing civil society
appointed by the Minister on the recommendation
of such personsas he may consider appropriate..

(2) A member appointed under paragraphs (b) to(g), inthis
Partreferredtoas "anex officio member”, may assgnanofficer
fromhisofficetorepresenthi matany meetingofthe Committee.

6. A member of the Committee, other than an ex officio
member, shall hold officefor aperiod not exceedingthreeyears
and isqudified for re-appointment.

7. Amember of theCommittee, other thananex officiomember,
may resign from officein writing addressedto the Minister.

8 The Minister may, on the written recommendationof the
Chairperson and after consultation with the authority that
recommended the appointment of a member who is not an ex
officio member, revoke the appointment of the member for the
member's failureto performhisfunctions.

9 Thefunctionsof the Committee are —
(@) to formulate and recommend policies and
programmes of the Agency for gpprova by the
Minister;

(b) to monitor and evauate the performance by the
Agency, of itsfunction, anditscompliancewiththe
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policiesand programmesapproved by the Minister
andtoreportits findingsand make recommendations
to theMinigter.

10. TheCommitteeshal | makeitsownrulesof procedure and
therulesshd take effect after they have been approved by the
Minister.

PART IV
DIRECTOR AND STAFF OF AGENCY

11. (1) TheGovernor-General ,actinginaccordancewiththe
the advice of the Public Service Commission, shall appointa
Director of the Agency.

(2) TheDirector shall beresponsiblefor the management of
theaffairsof theAgency andfor theperformanceof itsfunctions
under this Act in accordancevith any directionsissued by the
Minister under section 28.

(3) The Public Service Commission shall appoint to the
serviceof the Agency such suitablepersons, including per sons
seconded from other sectorsof the publicservice, who possess
the requisitequaificationsand skillsfor the effectiveperform-
ance of the functionsof the Agency.

(4) The Ministry responsible for the Agency may, on the
recommendation of the Director, engage such other suitad e
persons as may be required from timeto time for the per f orm
ance of the functionsof the Agency.

PART V
INVESTIGATINGAND REPORTING

12. For the purpose of performing the functions of { he
Agency, the Director or an employeeof the Agency authorized
by the Director in writing, either generdly or in any particular
case, may —

(a) investigate theabuseor neglect of achilda achild’s
need for protection, whether or not an allegatiin,
complaint or report has 5¢<n mads in that regard;
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(b) take, or assist other personsor authoritiesto take,
remedial measures, includingcourt proceedings—

(i) @againgtany person involved in the abuse or
neglect;

(i) forthepurposeof placingachild affected by
abuse or neglect in fodter care or protective

custodly;

(iii) inany casedf imminentharmorinjury or risk
of abuseor neglect, by theremova of achild
to aplace of safety as may be ordered by a
court or withtheconsent of thepersonhaving
lawful custody of thechild;

(c) takesuch other messuresaswill ensurethe safety
and welfare of the child.

13. (1) A person within any of the categories set out in  Obligation to
subsection (2) who, inthe courseof duty inrelationto achild, —reportabuse oF
suspectson reasonablegrounds, or knowsthat thechildisbeing  "e8let
or hasbeen subjectedto abuseor neglect or isinimminent risk
of haomorinjury or isinneed of protectionfrom har mor injury,
shall report that factto the Agency.

(2) Subsection (1) appliesto thefollowing persons—

(a) parentsor legd guardians,

(b) personsengaged in the provision of educationd,
medica or mental health services;

©  socid serviceworkers;

(d) Childcareor foster careworkers;
©  membersof theclergy;

@ policeofficers;

(g guidancecounsdors,

(3) TheMinistermay, by Order publishedinthe Gazefte, vary
the categoriesof per sons referred to in subsection (2).
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(4) Nothing in thissectionshall be construed as prohibiting
any other person not withinthe categoriesset out in subsection
(2) from reporting to the Agency or to any other person or
authority,-any incident of child abuse or neglect; but a person
who isnot under an obligationto report such incident interms
of subsection (1) need not disclosehisidentity.

14. A personwithinany of thecategoriesset outinsubsection
(2) of section 13 who, without reasonableexcuse, fail storeport
to the Agency as required by subsection (1) of that section
commitsan offence and the Director may —

(a) for afirst offence, issue to the person a written
reprimand and aso order the person to make the
report that he should have made under subsection
(1) of section 13; or

(b) irrespectiveof whetherthefailuretoreportisafirst
offence, notify the failure to the Police or other
competent authority, with a request to ingtitute
againgt him appropriate crimina or disciplinary
proceedingsby the competent authority.

15. Any person who, without reasonable excuse, makes an
allegation, report or compl aintof abuseor neglecttothe Agency
inrelation to achild whichheknowsto befdseinany materia
particular, commitsan offence.

16. The Agency shall;if so requested by a person who has
reportedanincident of childabuseor neglector whohaslodged
acomplaint, providethat personwithinformationregardingthe
stepsthat are contemplatedor are being taken by the Agency in
connection with the report or complaint and the Agency shall
ensurethat theinformationisprovidedinamanner that doesnot
prejudice the steps contemplated or being taken.

17. The Agency shdl not disclose the identity of a person
reporting an incident of child abuse or neglect to the person
against whom the report is made unless the person reporting
consentsto the disclosure.

18. (1) A member of staff shal not, inthe performanceof his
functionsunderthisAct, bepersonalyliableincivil proceedings
for any act donein good faith.
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(2) A personwho reportsanincident of child abuse, whether
or not the report is made pursuant to an obligation under sub-
section (1) of section 13, shall have the same immunity as is
provided for in subsection (1) of this section.

PART VI
LICENSING, REGISTRATION AND
SUPERVISION OF CHILDCARE FACILITIES

19. (1) A person shall not establish, manage or operate a
Childcarefacility, other than a Childcarefacility belonging to
the Agency, except under alicence granted under this Act.

(2) An applicant for alicenceto operatea Childcarefacility
shall submitanapplicationtotheDirectorintheprescribedform
and the application shal | be accompaniedby the prescribedfee,
such documentsand informationasmay be prescribedand such
additional documentsandinformationasmay berequiredby the
Agency.

(3) The Director may approve or refuse to approve the
applicationand shall communi catetheapproval or refusdl to the
applicant and, in the case of arefusal to grant alicence, shall
communicatethe reasonsfor the refusal.

(4) A licencemay beissued subject to such conditionsasthe
Director may consider appropriateand the Director may, after
giving noticetotheholder of alicenceandan opportunityfor the
| atter tomakerepresentations, vary the conditionsof alicenceif
there are changes relating to the Childcare facility, or if an
application has been made by the holder to vary the conditions
of thelicence.

(5) Theproprietor of aChildcarefacility in existenceonthe
commencement of this Act shall, if he intends to continue
operatingthefacility after thecommencement of thisAct, apply
for alicence within six monthsfromthe commencement of this
Act and may continueto operate pending the grant or refusal of
alicence.

20. Alicenceshall remainvalidfor aperiod of oneyear from
the date of issue or for such shorter period as may be indicated
on the licence and may, on application to the Director, be
renewed for further periods.
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21. The Director shall maintain a register containing the
following information —

(@)

®

(©

the name and location of each Childcarefacility in
respect of which alicenceis granted;

the name and address of the proprietor and the
person in charge of each Childcare fecility;

the conditions attached to each licence and any
variation of the conditions of the licence or any
suspension or revocation of thelicence.

22. (1) TheDirector may suspend or revokealicencewhere
the holder of the licence —

(@

®

(©

obtained the licence through fraud or negligent
misrepresentation or any false or misleading
statement; or

isconvictedof anoffenceunder thisAct, anoffence
involving moral turpitude or any other offence
which, in the opinion of the Director, makes him
unfit to hold alicence; or

failstocomplywithany conditionsapplicabletothe
licence.

(2) The Director shall, before taking any actionin terms of
subsection (1), notifiy the holder of thelicenceof hisintention
to suspend or revoke the licence and the reasons thereforeand
call upon the holder of thelicence to show cause, within such
reasonable period as may be specified in the notice, why the
licenceshould not besuspended or revoked, asthecasemay be.

(3) If, at the expiration of the period specified in the notice
given under subsection (2) —

@

®

the holder of thelicencefailsto show causewithin
that period; or

the Director is satisfied for any reason specifiedin
subsection (1) that thelicenceshoul dbe suspended
or revoked,
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the Director may, by notice in writing, sugpend or revoke the
licenceor takeany suchother actionasheconsidersappropriate.

23. (1) An applicant for a licence under section 19 or the
holder of alicencewhoisaggrieved by adecisionordetermination
of theDirector inrespect of themattersset out insubsection(2),
may appeal to the Minister in such manner and within such
period as the Minister may, by Regulations, prescribe.

()] The Minister may hear and determineapped sin respect
of any of the following matters —

(a) arefusal tograntalicence under section 19;
®) the conditionsimposed on alicence;

(©) arefusal to renew alicence;

(d) asuspensionor revocationof alicence; and

(e) any administrativedecisiononamatter arisingfrom
the applicationof thisAct.

24. (1) The Agency shall —

@ superviseandmonitorChildcarefacilitiesregistered
under thisAct;

®) enforce compliance with the prescribed standards
and with other requirementsunder thisAct relating
to Childcarefacilities;

(c) provideguidanceand training for personsengaged
inthe careor custody of childrento whomthisAct
applies.

(2) For the purposesof paragraphs(a) and (b) of subsection
(1), amember of staff of the Agency authorizedby the Director
in writing may, at all reasonable times, enter and inspect the
premises of aChildcare facility and carry out any investigation
with regard to compliancewith the requirementsof thisAct.

(3) Where, pursuant to an investigationamember of staff of
theAgencyis onreasonabl egrounds, satisfiedthat theChildcare
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facility does not, in any particular respect, comply with the
requirementsof this Act, the employee shall report that fact to
the Director and the Director may —

(a) servethepersonin chargeof the Childcarefacility
or the holder of the licencewith an order inwriting
requiringthat personto comply with any particular
requirement within the period prescribed in the
order; or

(b) Suspend or revoke the licence in accordance with
thisAct and makeappropriatearrangementsfor the
continued care of the children in the facility in
respectofwhichthelicenceissuspendedor revoked.

PART VII
GUIDING PRINCIPLESAND PROTECTION OF
PRIVACY

Welfareof child 25. (1) In determiningany matter relating to —
paramount.

(a) theupbringingof achild; or
(b) theadministrationof a child's property or income,

the person who has authority to determine the matter shall
ensurethat the welfareof the child isparamount.

(2) Inall mattersrelatingto achild, whether beforeacourt of
law or any other authority regard shall be had to the need to
determinethematter without unduedelay in order to ensurethat
thewelfareof the childis not prejudiced or adversely affected
by the delay.

Criteriafor 26. Indeterminingany questionrel atingto thecircumstances
decisions. provided for in section 25, the person who has authority to
determinethe questionshall have regard in particular to —

(a) the ascertainablewishes and feelings of the child
concerned, inthe lightofthe child's ageand capacity
to understand the matter to be determined;

(b) the child's physical, emotional and educational
needs,



No. 29 of 2003. The Childcare and Protection

(©)

©

(€

Act, 2003.

the likely effects of any chapges in the child's
circumstances;

the age, sex and background of the child and any
other relevant factors;

any harmor injury thechild hassuffered, or islikely
to suffer; or

the capacity of the child's parents, guardians or
other persons involved in the care of the child in
meeting the needs of the child.

13 ANTIGUA
AND
BARBUDA

27. (1) Inany proceedingsinvolvingachild, whether before  Protection of
acourt or any other authority establishedby or under any law,

and for the purpose of protecting the welfare of the child, the

court or other authority may excludefrom the proceedingsany
person whose presence is not necessary for the conduct or
determination of those proceedings.

(2) Subject to the regulationsmade under subsection(5), no

personshall publish any informationrel atingto the proceedings

referred to in subsection (1) in amanner that discloses—

(@)

(b)

thenameof thechildor any informationfromwhich
theidentity of the child may beinferred; or

thename of apersonconcernedin thematter or any
informationon that person from whichtheidentity
of the person may be inferred.

(3) For the purposesof subsection (2), proceedingsinvolve
achildif thechildis—

@
(b)
(©

the subject of the proceedings;
awitnessin the proceedings,

a person aggrieved by or the victim of the aleged
abuse or neglect in the proceedings.

(4) Subsection (2) shall not be construed as prohibiting the
disclosureof information —

privacy in
proceedings.



ANTIGUA
AND
BARBUDA

Power of
Minister to give

directions.

Offencesand
penalties.

14 The Childcare and Protection No. 29 of 2003.

(@

(b)

©
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in the courseof theadministrationof thisActor the
adminigration of justice;

toaprofessional or other personengagedinthecare
or supervision of achild;

in order to ensure the safety of the child or other
personsif the child posesarisk of seriousharm or
injury to himsdlf or to other persons; or

if the disclosureof the information is necessary to
assi s in gpprehending the child in connection with
acriminal offence or for the purpose of placing or
restoring the child under care or protection.

(5) The Minister may make Regulations providing for
additiona circumstances, conditions and other matters under
which the information referred to in subsection (2) may be

published.

PART VIII
MISCELLANEOUS

28. TheMinistermay givethe Agency directionsof agenerd
nature relating to the performance of its functions and may
direct the Agency on any matter which, in the opinion of the
Miniger, affects Government policy.

29. (1) Any personwho —

(@)

(b)

©]
(d)

establishes, managesor operates, or participatesin
themanagement or operationof, achildcarefacility
without alicence granted under thisAct;

being a person to whom subsections (1) and (2) of
section 13 gpply, contravenesthat section;

contravenessection 15; or
fails, without reasonableexcuse, to comply withan

order served upon him under paragraph @ of
subsection (3) of section 24, commitsan offence.
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(2) A person convicted of an offenceunder subsection(1) is
ligble —

(a) On summary conviction to a fine not exceeding
$1500 or to aterm of imprisonment not exceeding
six monthsor both;

() - uponconvictiononindictmenttoafine notexceeding
$10,0000r to atermof imprisonmentnot exceeding
two years or both.

30. (1) The Minister may makeRegulationsfor carryingout  Regulations.
the purposesof thisAct.

(2) Regulationsmadeunder subsecti on(1) may prescribe,
inrespect of any contraventionof those Regulationsin relation
to child abuse or neglect, penaltiesnot exceedingthe penalties
set out in subsection (2) of section 29.

Passed the House of Representatives Passed the Senate this 6th day
this 24th day of October, 2003. of November, 2003.
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Speaker. President.
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Clerk to the House of Representatives. Clerk to the Senate.
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